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I. INTRODUCTION 

1. I, Paul D. Moore, am the duly-appointed chapter 11 trustee in the above-captioned 

bankruptcy case.  I have personal knowledge of all matters set forth in this Declaration, except 

for those matters stated to be upon information and belief, and I believe all such matters to be 

true and correct.  I am competent to testify under oath to the matters set forth in this Declaration 

if called to do so.  I submit this Declaration in support of confirmation of the Second Amended 

Joint Chapter 11 Plan of New England Compounding Pharmacy, Inc. [Docket No. 1308] (as 

amended and including all exhibits thereto, the “Plan”).1 In addition, facts and statements of law 

set forth in the Plan Proponents’ Pre-Confirmation Hearing Memorandum of Law in Support of 

Confirmation of the First Amended Joint Chapter 11 Plan of New England Compounding 

Pharmacy, Inc. [Docket No. 1240] (the “Confirmation Brief”) and the Plan Proponents’ Reply 

Memorandum of Law (i) in Response to “Objection” to Confirmation of the First Amended Joint 

Chapter 11 Plan of Debtor New England Compounding Pharmacy, Inc., and (ii) in Further 

Support of Confirmation Thereof [Docket No. 1310] (the “Confirmation Reply Brief”) are 

incorporated as if more fully set forth herein. 

2. I am an attorney at law licensed by and practicing in the Commonwealth of 

Massachusetts since 1976.  I have extensive experience in complex chapter 11 cases.  In the 

course and scope of my bankruptcy practice, I have frequently encountered and been involved 

with proceedings regarding the confirmation of plans of reorganization, including plans of 

reorganization which incorporated third party releases and related plan injunctions.  I am familiar 

with the requirements for confirmation of such plans as prescribed by section 1129 of the 

                                                 
1 Unless otherwise set forth herein, capitalized terms shall have the meaning ascribed to in the 
Plan. 
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Bankruptcy Code and applicable law.  I submit this Declaration in order to set forth the facts that 

demonstrate that the Plan meets those requirements and thus support confirmation of the Plan.  

3. Part II of this Declaration describes the historical background of the Debtor’s 

business and the circumstances surrounding the filing of its chapter 11 petition. Part III of this 

Declaration provides a summary of the numerous settlements I have negotiated on behalf of the 

Debtor’s estate and the efforts I have taken to obtain Court approval of the same in connection 

with confirmation of the Plan. Part IV of this Declaration sets forth the details of each of these 

settlements and discusses the reasons I believe each settlement to be fair and reasonable.  Finally, 

Part V of this Declaration sets for the relevant facts in support of the confirmation of the Plan.    

II. HISTORICAL BACKGROUND MATTERS 

A. My Appointment as Chapter 11 Trustee 

4. On December 21, 2012 (the “Petition Date”), the above-captioned debtor, New 

England Compounding Pharmacy, Inc., d/b/a/ New England Compounding Company (“NECC” 

or the “Debtor”), filed a voluntary petition for relief pursuant to chapter 11 of the United States 

Bankruptcy Code. 

5. On January 24, 2013, this Court entered an order [Docket No. 92] ordering the 

appointment of a chapter 11 trustee pursuant to section 1104(a) of the Bankruptcy Code. 

6. On January 25, 2013 (the “Appointment Date”), the United States Trustee (the 

“UST”) filed an Application for and Certificate of Appointment of Chapter 11 Trustee [Docket 

No. 98] (the “UST Application”) requesting this Court's approval of my appointment as Chapter 

11 Trustee.  The UST Application was granted by order of this Court [Docket No. 99] entered 

the same day.  Thereafter, on February 1, 2013, I filed the Verified Statement Pursuant to Rule 

2007.1 of Paul D. Moore in Support of Application for and Certificate of Chapter 11 Trustee 

[Docket No. 111] (the “Statement”). 
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7. An Official Committee of Unsecured Creditors (the “Official Committee”) was 

also appointed on January 18, 2013 [Docket No. 67].  

B. Events Precipitating the Chapter 11 Case 

8. Prior to the Petition Date, NECC operated as a compounding pharmacy. 

Beginning in September 2012, reports began to surface of several patients who contracted fungal 

meningitis (the “Outbreak”) after receiving injections of preservative-free methylprednisolone 

acetate (”MPA”) compounded by NECC.  An investigation was initiated by the Massachusetts 

Department of Public Health (“MDPH”) and, two days later, on September 26, 2012, NECC 

issued a voluntary recall of three suspect lots, containing approximately 18,000 doses of MPA 

that NECC had distributed to hospitals, clinics, and doctor’s offices, and were administered to 

approximately 14,000 patients.  The Centers for Disease Control and Prevention (“CDC”) 

reported that, as of October 23, 2013, 64 people had died and 751 individuals had fallen ill.2 

9. In response to October 2, 2012 findings from the United States Food and Drug 

Administration (“FDA”) and the MDPH, the Massachusetts Board of Registration in Pharmacy 

(the “Board”) voted to request a voluntary surrender of NECC’s pharmacy license.  NECC 

surrendered its license effective at noon on October 3, 2012, and further instituted a voluntary 

recall of all of its intrathecal medications, which are designed for injection near the spinal cord or 

brain.  The FDA and the CDC recommended that all health care providers cease using, and 

remove from inventory, any NECC products.  At the behest of the MDPH, NECC issued an 

immediate recall of all of its products.  There remain ongoing proceedings to revoke or otherwise 

take action against the licenses of NECC’s pharmacists.  Approximately three months prior to 

the Petition Date, NECC suspended the operation of its business.  NECC also surrendered its 

                                                 
2 The CDC has not updated the case counts since October 23, 2013 and has stated that further 
updates to the case counts are not anticipated. 
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Massachusetts pharmacy license and laid off most of its employees.  The MDPH has temporarily 

barred former pharmacists for NECC from practicing pharmacology.   

10. On the Petition Date, NECC filed a voluntary petition for relief under chapter 11 

of the Bankruptcy Code.  NECC stated that it initiated this Chapter 11 Case in response to the 

volume and wide geographic distribution of the lawsuits with which it was confronted.  The 

Outbreak has resulted in thousands of claims from personal injury claimants against NECC and 

others.  As of April 27, 2015, approximately 686 separate lawsuits (the “Tort Cases”) have been 

joined in the MDL Proceeding pending before the Honorable Rya W. Zobel, United States 

District Court Judge, in the MDL Court.  Approximately 3,770 proofs of claims have been filed 

in NECC’s Chapter 11 Case, approximately 3,500 of which are for damages for death or 

personal injuries resulting from the Outbreak. 

C. The Plan and Disclosure Statement Process 

11. The Plan is a plan of liquidation.  The primary objective of the Plan is to 

compensate those victims that have suffered personal injury and/or death due to allegedly 

contaminated drugs compounded by NECC.   

12. The Plan has been funded in substantial part by contributions from NECC’s 

shareholders, affiliated entities, clinics and healthcare providers and National Contributing 

Parties that provided goods and services to NECC and various of their respective insurers and 

other parties in interest, as described in Section 3.4 of the Disclosure Statement and identified in 

Schedules 1.127 and 1.173 to the Plan (collectively referred to as the “Contributing Parties”).  In 

exchange for such funding contributions, claims against the Contributing Parties shall be 

released, and future claims enjoined, pursuant to the Plan and in accordance with the terms of the 

settlement agreements previously entered into by me, in my capacity as Chapter 11 Trustee 
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(more fully described below). 3 The amount of each distribution to a holder of an Allowed Claim 

will depend on which Class the Allowed Claim is in and the treatment afforded to that Class 

under the Plan.   

13. Pursuant to the Plan, assets of the Debtor will be converted into Cash.  The 

monetized assets of the Debtor will be used to satisfy in full all Allowed Administrative Expense 

Claims, Allowed Priority Tax Claims, Allowed Priority Non-Tax Claims (Class A) and 

Miscellaneous Secured Claims (Class B).  Because holders of such Claims shall be paid in full, 

their Claims are deemed Unimpaired, and they are presumed to accept the Plan.  Thus, they will 

not be solicited to vote to accept or reject the Plan.   

14. I estimate that claims in Class C (General Unsecured Claims) aggregate 

approximately $900,000 and that holders of Class C Claims will receive distributions equal to 

approximately 90% of the amount of their Allowed General Unsecured Claims.  In its Schedules 

and Statement of Financial Affairs, the Debtor scheduled such Class C Claims in the amount of 

$885,514.19, some $200,000 of which was allegedly payable to an affiliate of the Debtor, 

Medical Sales Management.  Class C Proofs of Claim thereafter filed by NECC creditors 

significantly increased that amount to an aggregate of $7.85 million.  The increase, however, is 

largely the result of two claims, aggregating $6.83 million, which I believe are subject to 

disallowance, in whole or substantial part.  If that proves to be the case, and those claims are 

disallowed, the scheduled and filed Class C Claims would aggregate $1,025,500.  

15. Holders of claims in Class D (Tort Claims) will receive shares of a beneficial 

interest in the Tort Trust.  All claims that holders of Class D Claims have against the 

Contributing Parties are being channeled into the Tort Trust, where they will be satisfied from 
                                                 
3 These settlements are outlined in Section 3.4 of the Disclosure Statement and are discussed 
more fully below. 
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the net proceeds of the settlements (the “Settlement Proceeds”) reached between me, in my 

capacity as Chapter 11 Trustee, and the Contributing Parties in accordance with the terms of the 

Plan, the Tort Trust Documents, and the “Claims Resolution Facility Procedure” and, if 

applicable, the “Provider Claims Resolution Facility Procedures.”  I estimate that, in total, the 

Tort Trust will have an aggregate of more than $160 million to $190 million available for 

distribution to Tort Claimants who timely filed proofs of claim or other documents supporting 

their claim, or were deemed to have done so by this Court.  In exchange for a share of the 

beneficial interest in the Tort Trust, all claims the Tort Trust Beneficiaries may hold against any 

and all of the Contributing Parties (other than Ameridose) will be released, and Tort Trust 

Beneficiaries will be forever barred, estopped and enjoined from asserting those claims against 

the Contributing Parties. 

16. Because holders of General Unsecured Claims (Class C) will receive distributions 

anticipated to be less than the full value of their Claims, and holders of Tort Claims (Class D) 

will receive distributions that may or may not satisfy their Claims in full, Claims in Classes C 

and D are Impaired, and the holders of those Claims are entitled to vote to accept or reject the 

Plan.   

17. Holders of Subordinated Claims (Class E) are not expected to receive a 

meaningful distribution, if any, under the Plan.  Their Claims are therefore Impaired, and the 

holders of Class E Claims are entitled to vote to accept or reject the Plan.  

18. Holders of Equity Interests (Class F) will not receive any distribution under the 

Plan.  However, they will be permitted to retain their Equity Interests pursuant to the Shareholder 

Settlement Agreement (but without any rights of control over the Debtor or the Estate).  Because 

that treatment is consistent with the terms of the Shareholder Settlement Agreement, their 
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Interests are not deemed to be impaired, and they are deemed to accept the Plan and will not 

solicited to vote to accept or reject the Plan. 

19. On February 22, 2015, I, in my capacity as Chapter 11 Trustee, along with the 

Official Committee, filed the First Amended Joint Chapter 11 Plan of New England 

Compounding Pharmacy, Inc. [Docket No. 1154] and an accompanying Disclosure Statement 

[Docket No. 1155]. On March 3, 2015, this Court entered an Order (i) Approving the Adequacy 

of the Amended Joint Disclosure Statement; (ii) Approving Solicitation and Notice Procedures 

with Respect to Confirmation of the Plan Proponents’ First Amended Joint Plan of 

Reorganization; (iii) Approving the Form of Various Ballots and Notices in Connection 

Therewith; (iv) Scheduling Certain Dates with Respect Thereto; and (V) Granting Related Relief 

[Docket No. 1181] that, among other things, approved the adequacy of the Disclosure Statement 

and authorized the Plan Proponents to solicit acceptances or rejections of the plan from holders 

of Impaired Claims who are or may be entitled to received distributions under the plan.  

III. SUMMARY OF PLAN SETTLEMENTS 

20. Since the Appointment Date, I have viewed settlement negotiations as among my 

highest priorities.  Numerous lawsuits had been commenced against the Insiders4 and their 

affiliates in federal and state courts throughout the country, hundreds of which were 

subsequently joined in the MDL Proceedings.  Absent a prompt, global resolution of those 

numerous competing claims, any amounts available to compensate those who suffered the 

                                                 
4 The term “Insiders”, as used throughout this Declaration, generally refers to Barry Cadden, 
Lisa Cadden, Carla Conigliaro, and Gregory Conigliaro, collectively with their respective 
spouses, children, parents, and other nuclear family members, all trusts under which such 
persons are settlers, trustees, or beneficiaries, all Affiliated Entities, and any other entities in 
which such persons hold a controlling interest, and those entities’ successors, assigns, and 
predecessors. These persons and entities are sometimes collectively referred to in the Plan as the 
Shareholder and Affiliate Released Parties.  
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consequences of the Outbreak likely would have been exhausted in a race to the courthouse by 

those competing claimants.  In contrast, a prompt global resolution through the NECC estate 

would ensure that available proceeds were equitably distributed among those who were injured 

or died as a result of the Outbreak. 

21. The Plan is built upon numerous settlements with various entities, including 

settlements with the Insiders, insurers, vendors, and health care providers. As described more 

fully below, some of these settlements have already been approved by this Court pursuant to 

Federal Rule of Bankruptcy 9019 (“Rule 9019”). Approval of the remaining Proposed Plan 

Settlements (as defined below) is being sought as part of confirmation of the Plan. I am familiar 

with the requirements for approval of settlements presented to the Court pursuant to Rule 9019, 

as prescribed in Protective Committee for Independent Stockholders of TMT Trailer Ferry, Inc. 

v. Anderson, 390 U.S. 414 (1968), and Jeffrey v. Desmond, 70 F.3d 183 (1st Cir. 1995). I 

personally participated in all of the settlement negotiations with respect to each and every 

settlement, attended all or substantially all of the related mediations and meetings and 

participated in the related calls and reviewed the various briefs submitted by all of the parties.  

Based upon that, and taking into consideration of the factors identified in those cases (the 

“TMT/Jeffrey Factors”),5 I firmly believe that the facts set forth herein weigh heavily in favor of 

allowance and approval of the Proposed Plan Settlements.     

                                                 
5 These factors include: (i) the probability of success in the litigation being compromised; (ii) the 
difficulties, if any, to be encountered in the matter of collection; (iii) the complexity of the 
litigation involved, and the expense, inconvenience and delay attending it; and, (iv) the 
paramount interest of the creditors and a proper deference to their reasonable views in the 
premise. Jeffrey, 70 F.3d at 184.  
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A. National Settlement Agreements 

22. In my capacity as Chapter 11 Trustee, I have entered into settlement agreements 

with certain “National Defendants” (i.e., individuals or entities against whom every Tort 

Claimant may have a claim, such as NECC’s owners or the company that provided sterility 

testing services for NECC products). This Court has already approved the following settlements 

with National Defendants by orders dated July 31, 2014 [Docket Nos. 970, 971 and 972], 

respectively: 

a. that certain Plan Support and Funding Agreement (the “Shareholder 

Settlement Agreement”) by and among me, in my capacity as Chapter 11 

Trustee, and the Shareholders; 

b. that certain Plan Support and Settlement Agreement (the “PMIC/Maxum 

Settlement Agreement”) by and among me, in my capacity as Chapter 11 

Trustee, and NECC’s primary and excess liability insurance carriers, 

PMIC and Maxum, and the Individual NECC Insureds covered under the 

PMIC/Maxum Policies; and 

c. that certain GDC Insurance Settlement and Release Agreement (the “GDC 

Settlement Agreement”) by and among me, in my capacity as Chapter 11 

Trustee, and GDC, Preferred Mutual, and the Individual GDC Insureds.  

23. The following settlements with National Defendants (generally, the “Proposed 

National Settlements”) are pending this Court’s approval through confirmation of the proposed 

Plan: 

a. that certain Ameridose, LLC Insurance Settlement, Release and Injunction 

Agreement (the “Ameridose Settlement Agreement”) by and among me, in 
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my capacity as Chapter 11 Trustee, Ameridose, and Ameridose’s primary 

and first excess liability insurance carrier, PMIC; 

b. that certain Settlement and Release Agreement (the “ARL Settlement 

Agreement”) by and among me, in my capacity as Chapter 11 Trustee, 

ARL and Landmark;    

c. that certain Settlement and Release Agreement (the “Victory Settlement 

Agreement”) by and among me, in my capacity as Chapter 11 Trustee, 

Victory, Netherlands Insurance, and Peerless Insurance; and 

d. that certain Settlement and Release Agreement (the “UniFirst Settlement 

Agreement”) by and among me, in my capacity as Chapter 11 Trustee, 

UniFirst, National Union and North American Elite.  

e. That certain Settlement and Release Agreement (the “Liberty Settlement 

Agreement”) 6 by and among me, in my capacity as Chapter 11 Trustee, 

Liberty Industries, Inc. (“Liberty”) and Great American E&S Insurance 

Company (“Great American”). 

                                                 
6 I entered into the Liberty Settlement Agreement in consultation with the Official Committee 
and the Plaintiffs’ Steering Committee.  On April 20, 2015, the Official Committee and I filed a 
joint motion pursuant to Rule 9019 seeking approval of the Liberty Settlement Agreement 
[Docket No. 1219] (the “Liberty Settlement Motion”). On April 30, 2015, the Official 
Committee filed the Declaration of David J. Molton in Support of the Joint Motion of the 
Chapter 11 Trustee and the Official Committee of Unsecured Creditors for an Order Approving 
Plan Support and Settlement Agreement with Liberty Industries, Inc. [Docket No. 1260] (the 
“Molton Declaration”) which discussed in detail the reasonableness of the Liberty Settlement 
Agreement. The Molton Declaration is incorporated herein by reference.  On May 8, 2015, 
Liberty filed the Declaration of Liberty Industries, Inc. in Support of Confirmation of First 
Amended Joint Chapter 11 Plan of New England Compounding Pharmacy, Inc. [Docket No. 
1293].  This Court established May 12, 2015 at 4:30 p.m. as the deadline for the filing of any 
objections to the Liberty Settlement Motion. No timely objections have been filed.  A hearing to 
approve the Liberty Settlement Agreement is scheduled concurrent with the Confirmation 
Hearing.  

Case 12-19882    Doc 1319    Filed 05/13/15    Entered 05/13/15 14:17:49    Desc Main
 Document      Page 16 of 75



 

11 

B. Provider Settlement Agreements 

24. In addition to the settlements with National Defendants, in my capacity as the 

Chapter 11 Trustee, I have entered into settlement agreements with certain clinics and other 

healthcare providers that allegedly administered tainted NECC drugs (the so-called “Provider 

Defendants”), which are pending this Court’s approval: 

a. that certain Settlement and Release Agreement (the “High Point 

Settlement Agreement”) by and among the Chapter 11 Trustee, High 

Point, and Ironshore;  

b. that certain Settlement and Release Agreement (the “Insight Settlement 

Agreement”) by and among the Chapter 11 Trustee, Insight, Lexington, 

Darwin, IGPM, the Doctors (as defined therein), the Virginia Plaintiffs (as 

defined therein), and Medical Mutual; and 

c. that certain Settlement and Release Agreement (the “Inspira Settlement 

Agreement”) by and among the Chapter 11 Trustee, Inspira, Lexington, 

and Ironshore. 

C. Settlement Proceeds 

25. The Plan seeks the approval of the settlements with the Provider Defendants 

(generally, and together with the Proposed National Settlements, the “Proposed Plan 

Settlements”) at the Confirmation Hearing.    

26. If approved, the Proposed Plan Settlements will provide the estate with almost 

$113 million.7  Specifically, the Proposed Plan Settlements will result in at least the following 

                                                 
7 As set forth more fully herein, the proceeds of the Proposed Plan Settlements, when combined 
with proceeds of the previously approved settlements will total over $211 million.     
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additional recoveries, over and above those to be realized from settlements previously approved 

by this Court: 

Proposed Plan Settlement Settlement Amount 
Insight Settlement Agreement $40,000,000 
UniFirst Settlement Agreement $30,500,000 
Inspira Settlement Agreement $16,000,000 
Ameridose Settlement Agreement $10,000,000 
ARL Settlement Agreement $6,400,000 
Victory Settlement Agreement $5,500,000 
High Point Settlement Agreement $3,500,000 
Liberty Settlement Agreement $1,000,000 
TOTAL $112,900,000.00 

27. Pursuant to the Plan: (a) the bulk of these settlement proceeds will be delivered 

and paid into the Tort Trust, where such proceeds will be segregated in separate accounts; (b) all 

NECC related tort claims against each Provider Defendant shall be channeled into that Provider 

Defendant’s respective account; and (c) all Tort Claimants who received injections of NECC 

product from the settling provider and who have filed a timely-filed proof of claim (or a late-

filed proof of claim that this Court has determined should be excused from the Bar Date Order), 

will have a right and opportunity under the Plan to seek distribution and payment from such 

segregated and separate funds.  The remainder of those settlement funds will be released to the 

Estate for distribution to other creditors under the Plan and for payment of the costs and expenses 

of administration of the Chapter 11 Case. 

28. The settlement proceeds will become property of the Estate pursuant to the Plan.  

Personal injury claimants by far hold the majority of claims in NECC’s bankruptcy case.  As the 

largest block of creditors anticipated to hold Allowed Claims, personal injury claimants (through 

the Tort Trust) will receive the largest portion of NECC’s assets, including the bulk of the 

proceeds of the settlements that are the subject of the Proposed Plan Settlements.  
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IV. THE REASONABLENESS OF THE PLAN SETTLEMENTS 

29. For the reasons set forth below, I believe that each of the Proposed Plan 

Settlements is fair and reasonable. 

A. The Approved National Settlements 

1. The Shareholder Settlement, PMIC/Maxum Settlement and the GDC 
Settlement  

30. On May 6, 2014, I filed (a) the Chapter 11 Trustee’s Motion to Compromise 

Controversies and to Approve Plan Support and Funding Agreement, with certain Insiders of the 

Debtor [Docket No. 712] (the “Shareholder Settlement Motion”), which sought approval of the 

Shareholder Settlement; (b) the Chapter 11 Trustee’s Motion to Approve Compromise of 

Controversies and Settlements with Pharmacists Mutual Insurance Company and Maxum 

Indemnity Company [Docket No. 713] (the “PMIC/Maxum Settlement Motion”), which sought 

approval of the PMIC/Maxum Settlement; and (c) the Chapter 11 Trustee’s Motion to Approve 

Compromise of Controversies and Insurance Settlement and Release Agreement with GDC 

Properties Management, LLC its Insurer and Certain of its Insiders (the “GDC Settlement 

Motion”) [Docket No. 714], which sought approval of the GDC Settlement.  This Court 

approved the Shareholder Settlement Motion, the PMIC/Maxum Settlement Motion and the 

GDC Settlement Motion by Orders dated July 31, 2014 [Docket Nos. 970, 971 and 972 ], but 

expressly reserved until confirmation ruling on the third party releases and injunctions 

contemplated in those settlements.   

31. In support of the Shareholder Settlement Motion, the PMIC/Maxum Settlement 

Motion and the GDC Settlement Motion, I submitted the Declaration of Chapter 11 Trustee in 

Support of Pending Settlement Motions [Docket No. 905] (the “Trustee’s Settlement 

Declaration”).  I hereby adopt and incorporate the Trustee’s Settlement Declaration. 
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32. As set forth in the Trustee’s Settlement Declaration, with respect to such third 

party releases and injunctions: 

I believe that the Insurers would not have agreed to settle without 
the third party releases.  It quickly became clear to me that the 
Insurers would not agree to any settlement if there was any risk 
that any person or entity who arguably was an insured under any of 
the applicable insurance policies would seek reimbursement of 
defense costs to defend any claim against any of them.  Upon 
information and belief, the Insurers intend that the settlements 
terminate their obligations to pay either for defense costs of their 
putative insureds and their indemnity obligations under the various 
policies.  The most effective, indeed as a practical matter, the only, 
way to eliminate the risk of further defense costs to the insureds is 
to provide third party releases to eliminate the need for these 
insureds to defend themselves from any claims and therefore 
secure from the Insiders the “policy releases” the Insurers require 
as a condition to the Insurers’ settlements.  Thus, the third party 
releases are critical to the settlements with the Insurers.  I do not 
believe the Insurers would have settled and contributed as much, if 
they would have settled and contributed any amounts whatsoever, 
absent the condition in the contemplated settlements for third party 
releases to be included in a confirmed chapter 11 plan.  In this 
fashion, all of the beneficiaries of the third party releases are 
contributors, in that the Insurers would not have contributed what 
they intend to contribute without the third party releases of all 
putative insureds, including those not directly contributing funds 
towards the settlement, in exchange for which the Insurers will 
secure “policy releases” from the insureds.  Similarly, the 
Contributors[8] would not enter into the [Shareholder Settlement 
Agreement] or waive their rights to defense under the applicable 
insurance policies if they were not protected from further third 
party claims from the plaintiffs who are likely to be to the principal 
beneficiaries of their contributions through my chapter 11 plan. 

Trustee’s Settlement Declaration at ¶ 36.   

33. Under the Shareholder Settlement Agreement, the released parties include the 

Insiders, who are specifically identified as the “Contributors, and the respective spouses, 

children, parents, and other nuclear family members of each Contributor, all trusts under which 

                                                 
8 The Contributors are Barry Cadden, Lisa Cadden, Carla Conigliaro and Gregory Conigliarao. 
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the Contributors or their spouses or family members are settlors, trustees, or beneficiaries, the 

Affiliated Entities,9 and any other entities in which the Contributors’ spouses, children or other 

nuclear family members hold a controlling interest, and those entities’ successors, assigns, and 

predecessors.”  Shareholder Settlement Agreement at 4. 

34. The Insiders would not have entered into the Shareholder Settlement Agreement 

absent the release set forth therein.  The Insiders were only willing to make their settlement 

contributions and to waive their rights against certain insurance policies on the condition that any 

settlement include a global release of the Insiders, their family members and affiliates entities. 

B. The Proposed National Settlements 

1. The Ameridose Settlement 

a. Factual Background 

35. Ameridose is an affiliate of the Debtor, whose membership interests are all owned 

by certain of the Debtor’s Insiders.  In 2006, Gregory Conigliaro and Barry Cadden launched 

Ameridose.  Ameridose sought to fill a niche market – pre-filling syringes and breaking down 

vats of liquid medications into small intravenous bags for individual treatments.  New federal 

regulations rendered these procedures very costly for hospitals to perform themselves.  

Ameridose was originally located in the same building in Framingham, Massachusetts as NECC.  

In contrast to NECC, Ameridose had an FDA manufacturing license, under which Ameridose 

could ship medications in bulk without obtaining individual prescriptions. 

                                                 
9 The Affiliated Entities are 203 Flanders Road, LLC; 205 Flanders Road, LLC; Alaunus 
Pharmaceutical, LLC; Ameridose, LLC; Cadden Family-2012, LLC; Cardo Properties, LLC; 
Conigliaro Block, Inc.; Conigliaro Family Investments, LLC; Conigliaro Industries, Inc.; GDC 
Holdings, Inc.; GDC Properties Management, LLC; Hunter Holdings, LLC; L & S Creations, 
Inc.; Medical Sales Management, Inc.; Medical Sales Management, SW, Inc.; Nationwide Foam, 
Inc.; Nationwide Recycling Sales Management, Inc.; Physicians Choice Medical Marketing, 
LLC; and Stone House Realty Group, LLC.  See Shareholder Settlement Motion at Exhibit 1. 
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36. Ameridose did not compound MPA.  Products distributed by Ameridose did not 

contribute to the Outbreak.   

37. PMIC issued to Ameridose a Businessowners Special Policy, policy number BOP 

0083404 05, with a policy period of March 1, 2011 to March 1, 2012; and a Businessowners 

Special Policy, policy number BOP 0083404 06, with a policy period of March 1, 2012 to March 

1, 2013 (collectively, the “Primary Ameridose Policies”). 

38. PMIC also issued to Ameridose a Commercial Excess/Umbrella Liability Policy, 

policy number UCL 0083404 04, with a policy period of March 1, 2011 to March 1, 2012 and a 

Commercial Excess/Umbrella Liability Policy, policy number UCL 0083404 05, with a policy 

period of March 1, 2012 to March 1, 2013. 

39. Subject to the policies’ terms, conditions and exclusions, the PMIC policies 

contain a Professional Services Exclusion barring coverage for bodily injury arising out of the 

rendering or failure to render a professional service including instances where the alleged bodily 

injury arises out of an insured’s rendering or failure to render “pharmacy services” as that term is 

defined by the policies.    

40. Ameridose sought coverage under the PMIC policies in connection with the Tort 

Cases.  The policies that PMIC issued to Ameridose are similar to those issued to NECC and, as 

such, PMIC maintained that the policies’ Professional Services Exclusion, among other 

exclusions, barred coverage for the Tort Cases.  For that reason, while PMIC is presently 

defending Ameridose against the Tort Cases, it is doing so subject to a full and complete 

reservation of rights to disclaim coverage and withdraw the defense.   

b. The Ameridose Settlement Agreement 

41. On November 24, 2014, in consultation and cooperation with the Official 

Committee and the Plaintiffs’ Steering Committee, I entered into a the Ameridose Settlement 
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Agreement.  Under the Ameridose Settlement Agreement, PMIC will make payment of $10 

million to me, in my capacity as Chapter 11 Trustee, for eventual distribution to creditors under 

the Plan and for payment of the costs and expenses of administration of the Chapter 11 Case.10 

c. The Ameridose Settlement is in the best interests of NECC’s 
estate. 

42. The proposed compromise in the Ameridose Settlement Agreement is fair and 

reasonable and should be approved.  The Ameridose Settlement Agreement is the product of 

extended and intensive good faith, arm’s-length negotiations that resolve complex and difficult 

disputes and provides substantial cash to this estate for the benefit of its creditors.  In considering 

the specific TMT/Jeffrey Factors and the circumstances of this case, all four weigh particularly 

strongly in support of the proposed settlement.  In addition, the proposed third party releases 

were necessary conditions to the Ameridose Settlement Agreement. 

i. The probability of success 

43. The first TMT/Jeffrey Factor (likelihood of success) must be measured both with 

regard to the Trustee’s claims against Ameridose and with regard to the coverage dispute with 

PMIC.  The difficulty and complexity of the litigation involved and the expense, inconvenience 

and delay in pursuing the litigation both virtually mandate approval of the proposed compromise.  

It is unclear what claims I or the Estate have against Ameridose, in light of the fact that 

Ameridose did not compound or distribute the MPA which gave rise to the Outbreak.   The facts 

underlying any case would be based in part upon testimony of some of the Insiders, which may 

be unavailable to me if the Insiders assert their rights to withhold testimony under the Fifth 

Amendment of the United States Constitution.  Even if the Insiders waive their Fifth Amendment 

                                                 
10 A further summary of the Ameridose Settlement Agreement is set forth at pages 7-8 of the 
Disclosure Statement.  A true and correct copy of the Ameridose Settlement Agreement is 
included in the Plan Supplement as Exhibit “2.” 
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rights and testify, I would be in the position of relying upon the credibility of the testimony of 

the Insiders.   

44. Similar issues exist with respect to the coverage disputes with PMIC.  At bottom, 

the coverage dispute is a contract dispute.   Under Massachusetts law, “insurance contracts must 

be interpreted to reflect the intention of the parties as manifested by the policy language.”  

Lexington Ins. Co. v. Gen. Accident Ins. Co. of Am., 338 F.3d 42, 47 (1st Cir. 2003)(citations 

omitted).  The interpretation of an insurance policy begins “with the actual language of the 

policies,” and a court is to consider “what an objectively reasonable insured, reading the relevant 

policy language, would expect to be covered.”  GRE Ins. Group v. Metropolitan Boston Hous. 

Ptnership., 61 F.3d 79, 81 (1st Cir. 1995)(citing Trustees of Tufts Univ. v. Comm. Union Ins. Co., 

415 Mass. 844, 849, 616 N.E.2d 576, 583 (1990)). 

45. “Contract interpretation presents, in the first instance, a question of law, and is 

therefore the court's responsibility.  If, however, a contract is thought ambiguous, the court may 

receive extrinsic evidence, even parol evidence, to determine whether uncertainty exists.”  In re 

Access Cardiosystems, Inc., 361 B.R. 626, 641 (Bankr. D. Mass. 2007)(quoting, Fashion House, 

Inc. v. K Mart Corp., 892 F.2d 1076, 1083 (1st Cir. 1989) (citations omitted)). Thus, if this Court 

determines that the PMIC policies are unambiguous, then, without a trial, the parties would have 

to brief, and this Court would have to examine, multiple provisions of the various PMIC policies 

to discern the parties’ intentions.  Policy terms would be the subject to painstaking analysis and 

argument.  If this Court determines that the PMIC policies are ambiguous, then a trial may be 

required.  I may have to rely in part upon the testimony of NECC’s former principals for these 

coverage disputes as well.  Many of the coverage issues are heavily fact-intensive and will turn 

on facts that may not be determined until the outcome of the underlying litigation, including any 
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appeals, regardless of which party prevails in the coverage action.  This significant delay in 

recovery, even in the best of circumstances, weighs heavily in favor of approval of the proposed 

settlement.  Regardless of whether this Court determines that a trial is required, I anticipate that 

costly, expensive and time-consuming discovery will be required. 

ii. Difficulty of collection 

46. The second TMT/Jeffrey Factor (difficulty of collection) is likewise avoided by 

the Ameridose Settlement Agreement. Upon information and belief, Ameridose has ceased 

operating and has no assets to satisfy a judgment.  Any recovery against Ameridose would be 

limited to amounts available under PMIC’s policies.  As set forth above, recovery under those 

policies is far from certain. 

iii. Complexity of the litigation involved and the expense, 
inconvenience and delay in pursuing litigation 

47. The third TMT/Jeffrey Factor (complexity, expense, inconvenience and delay in 

pursuing litigation) is also addressed by the Ameridose Settlement Agreement. As set forth 

above, PMIC has raised coverage issues.  Litigating those issues would be expensive and any 

ultimate recovery would be subject to considerable delay. 

48. I believe that the settlement amount of $10 million is an amount that is more than 

could be secured were the NECC estate and personal injury claimants to succeed in litigation, 

especially when taking into account the costs and expenses of any such litigation and inevitable 

appeals.  The settlement ensures prompt recovery without the risk of depleting, through years of 

litigation, and judgments and settlements in favor of competing claimants that otherwise might 

exhaust amounts available for recovery by the NECC estate.   
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iv. The paramount interest of creditors 

49. Perhaps the most compelling factor supporting approval of the Ameridose 

Settlement is the fourth TMT/Jeffrey Factor (the best interests of the creditors).  Personal injury 

claimants have suffered severe medical and financial harm, regardless of whether Ameridose is 

liable for damages. The Ameridose Settlement Agreement, if allowed, will accelerate the 

progress of this case and provide a mechanism for prompt and meaningful payment to personal 

injury claimants holding Allowed Claims.  Personal injury claimants have already waited too 

long for this case to be resolved. Approval of the Ameridose Settlement Agreement will 

accelerate the pace of events necessary to occur to enable payment to such claimants and 

ameliorate the severe financial hardship from which many claimants are suffering.11 

50. Perhaps the strongest indicator of creditor support for approval of the Ameridose 

Settlement Agreement is that I, all of the members of the Official Committee, and the Plaintiffs’ 

Steering Committee, support approval. The Plaintiffs’ Steering Committee and the Official 

Committee have among them members and/or counsel who are sophisticated plaintiffs’ personal 

injury counsel and both committees actively participated in the settlement negotiations with the 

numerous Contributing Parties. That both representative bodies strongly support approval of the 

Ameridose Settlement Agreement provides further validation and proof that the Ameridose 

Settlement Agreement serves the paramount interests of creditors.  A proper deference to their 

views weighs heavily in favor of approval of the Ameridose Settlement Agreement, through 

which claimants will obtain the benefit of payment from PMIC, without the risk, expense, and 

delay of protracted litigation and related appeals.  Indeed, the personal injury claimants 

themselves have overwhelmingly expressed their approval.  Of the approximately 3461 personal 

                                                 
11 These statements apply equally to each of the Proposed Plan Settlements discussed throughout 
this Declaration. 
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injury claimants in Class D, 2,591 cast timely ballots in favor of the Plan, and only 25 voted to 

reject it.  Moreover, another 74 tort claimants cast “defective ballots”, all in favor of the Plan, 

other than eight who abstained from voting. 

v. The third party releases were necessary to achieve the 
Ameridose Settlement 

51. PMIC is funding the Ameridose Settlement Agreement.  Ameridose and PMIC 

would only agree to contribute to a settlement of claims against Ameridose on the condition that 

PMIC, Ameridose and their affiliates be released parties under the Plan’s third party release 

provisions and that Ameridose, PMIC and their affiliates be beneficiaries of the related plan 

injunctions.  

52. Ameridose and PMIC would not have entered into the Ameridose Settlement 

Agreement absent the third party releases set forth in the Plan.  Ameridose and PMIC were only 

willing to enter into negotiations on the condition that any settlement result in a final settlement 

of all NECC related liability.  The third party releases release Ameridose, PMIC, as well as 

related parties, including direct and indirect affiliates and present officers, directors, agents and 

employees, all of whom would potentially seek indemnity and contribution from Ameridose and 

PMIC in connection with any litigation against these related parties relating to NECC. The scope 

of these releases is limited to claims arising from NECC contaminated products. Further, to the 

extent individuals are released as officers, directors, agents and employees, those individuals are 

only released in such capacity. The third party releases are a necessary condition to Ameridose 

and PMIC’s final settlement of all NECC related liability.   
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2. The ARL Settlement  

a. Factual Background 

53. ARL is an Oklahoma corporation with a principal place of business in Oklahoma 

City, Oklahoma.  For a number of years prior to and including 2012, ARL conducted sterility 

testing on NECC’s products, including the allegedly three contaminated MPA lots that were 

compounded by NECC during 2012. 

54. Upon information and belief, by the fall of 2013, hundreds of lawsuits in federal 

and state courts throughout the country named ARL as a defendant. Many of those cases were 

later transferred to the MDL Court – whether by the Judicial Panel on Multidistrict Litigation or 

operation of transfer orders entered by the MDL Court.  To date, more than 680 state and federal 

lawsuits have been joined in the MDL Court. 

55. Absent a prompt, global resolution of those numerous competing claims, any 

amounts available to compensate personal injury claimants likely would have been exhausted in 

a race to the courthouse. In contrast, a prompt global resolution with ARL through the NECC 

estate would ensure that available proceeds were equitably distributed among those who were 

injured or died as a result of the contaminated MPA lots. 

56. On May 31, 2013, ARL’s insurance company, Landmark filed a petition (the 

“Landmark Petition”) in Oklahoma state court seeking a declaratory judgment concerning the 

scope of an insurance policy issued by it to ARL for the period from October 1, 2011 through 

October 1, 2012.  The petition sought a declaration that (i) “the claims asserted in the underlying 

lawsuits, and all other claims asserted against ARL for injuries, arise out of a series of related, 

allegedly negligent acts, errors, or omissions and are therefore treated as a single claim,” and (ii) 

“because [the claims] are treated as a single claim, [the] $3,000,000 claim limit, and not the 

$6,000,000 aggregate limit applies to satisfy all claims or asserted claims against ARL arising 
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from the underlying  event[.]”  On January 23, 2014, after ARL filed an answer to the Landmark 

Petition, the court granted the Plaintiffs’ Steering Committee’s motion to intervene in the 

declaratory judgment action and the Plaintiffs’ Steering Committee filed an answer to the 

Landmark Petition. 

57. Settlement discussions with ARL spanned many months.  

58. On April 1 and 2, 2014, mediation sessions were held in Boston, Massachusetts, 

among myself, the Plaintiffs’ Steering Committee, counsel for the Official Committee, one of the 

members of the Official Committee, ARL and Landmark.  Carmen Reiss, Esq. of Resolutions 

LLC was the mediator.  The mediation was conducted pursuant to the MDL Court’s Mediation 

Order dated August 15, 2013. 

59. ARL’s and Landmark’s primary defenses were that plaintiffs would not be able to 

prove that: (i) ARL tested any final product12 from any of the three contaminated lots of MPA; 

(ii) any testing conducted by ARL yielded an inaccurate result; and (iii) that any act or omission 

by ARL caused damage to any individual claimant.  As for insurance coverage, Landmark’s 

position was that the $3 million claim limit applied, and that, pursuant to the policy, the claim 

limit was reduced by defense costs that had been incurred by Landmark between October 2012 

and March 2014.   

60. The settlement negotiations were at all times contentious, hard fought and 

conducted on an arms-length basis. 

                                                 
12 ARL contended that the 5 mL vials of MPA submitted to it for testing from the three 
contaminated lots of MPA were taken from each respective batch before the filling of vials for 
release and it was likely that any contamination occurred during the fill process.  Thus, according 
to ARL, even if it were negligent in conducting the sterility testing, which ARL disputed, it 
would not have discovered any contamination as the vials sent for testing were not contaminated. 
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61. The mediation session concluded during the evening of April 2, 2014, with the 

parties having reached an agreement on the essential financial terms pursuant to which ARL and 

Landmark would contribute $6.4 million to the settlement fund. 

62. While the financial terms of the settlement had been agreed upon, negotiations 

continued among myself, the Plaintiffs’ Steering Committee, counsel for the Official Committee, 

ARL, and Landmark for many months over the terms and wording of the ARL Settlement 

Agreement.  The agreement was finalized and executed on December 4, 2014. 

b. The ARL Settlement Agreement 

63. On November 24, 2014, in consultation and cooperation with the Official 

Committee and the Plaintiffs’ Steering Committee, I entered into the ARL Settlement 

Agreement.  Under the ARL Settlement Agreement, Landmark will make payment to me, in my 

capacity as Chapter 11 Trustee, the amount of $6.4 million for eventual distribution to creditors 

under the Plan and for payment of the costs and expenses of administration of the Chapter 11 

Case.13 

c. The ARL Settlement is in the best interests of NECC’s estate 

64. The proposed compromise embodied in the ARL Settlement Agreement is fair 

and reasonable and should be approved.  The ARL Settlement Agreement is the product of 

extended and intensive good faith, arm’s-length negotiations that resolve complex and difficult 

disputes and provides substantial cash to this estate for the benefit of its creditors.  In considering 

the specific TMT/Jeffrey Factors and the circumstances of this case, all four weigh particularly 

strongly in support of the proposed settlement.  In addition, the proposed third party releases 

were necessary conditions to the ARL Settlement Agreement. 

                                                 
13  A true and correct copy of the ARL Settlement Agreement is included in the Plan Supplement 
as Exhibit “3.” 

Case 12-19882    Doc 1319    Filed 05/13/15    Entered 05/13/15 14:17:49    Desc Main
 Document      Page 30 of 75



 

25 

i. The probability of success 

65. In evaluating the Estate’s and its creditors’ claims against ARL for damages 

resulting from the contaminated MPA lots, it is necessary to examine not only ARL’s conduct in 

testing NECC’s products, but also to consider ARL’s defense that, even if NECC could prove 

negligence, ARL’s negligence was not a proximate cause of the injuries suffered by any of the 

personal injury claimants.  Because the samples of MPA that were sent to ARL for sterility 

testing were apparently not taken from the final product after the fill procedure, it is possible that 

the vials tested were, in fact, sterile, and that the contaminated vials of MPA distributed to clinics 

and hospitals were actually contaminated during the fill procedure. To rebut ARL’s causation 

defense, experts would be required to engage in extensive forensic analyses of NECC’s 

operations. In order to prove that ARL’s negligence proximately caused the injuries to the 

victims, it would be necessary to retain experts who could testify as to what caused the 

adulteration of the MPA lots and when the contamination occurred.  Proving that ARL acted 

negligently and that its negligence caused the injuries suffered by victims would be complex and 

expensive. Moreover, the losing party could appeal, leading to further delay, complexity and 

expense. 

66. Moreover, to prevail against ARL, the NECC estate (and the personal injury 

claimants) might be in the position of relying upon the testimony of some of the Insiders 

regarding NECC’s course of dealing with ARL.  This could pose difficulties as, upon 

information and belief, the Insiders likely would assert their rights to withhold testimony under 

the Fifth Amendment to the United States Constitution, which could make obtaining a recovery 

against ARL all the more challenging.  As time passes, it will also likely become more difficult 

to obtain reliable testimony concerning when and how the contamination occurred. 
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67. The NECC estate has claims for indemnity and contribution against ARL. The 

personal injury claimants have direct claims. I am mindful that litigation is inherently risky and 

that the difficulties summarized above make success in litigation far from certain. The ARL 

Settlement Agreement essentially bypasses the liability concerns described above. Under the 

ARL Settlement Agreement, ARL and its insurer are making a substantial contribution without 

regard to their potential defenses and without regard to the strength or weakness of the factors 

described above that, in the worst case for NECC and the personal injury claimants, might result 

in a finding in favor of ARL. 

ii. Difficulties in collection 

68. ARL is a small, closely held business with few assets.  As for ARL’s insurance 

policy, it is by no means certain that it provides more than $3 million for all of the claims of the 

NECC estate and the personal injury claimants.  Moreover, as the ARL insurance policy is a 

“wasting policy” (i.e., defense costs are deducted from the policy limits) it is highly likely that 

the policy limits (whether $3 million or $6 million) would be eroded by defense costs in the 

ensuing litigation if a settlement is not approved.  I believe that if the insurance policy were to be 

exhausted, collecting judgments against ARL’s assets would be extremely difficult.  

Additionally, any coverage litigation with ARL’s insurer would also be costly, difficult, complex 

and time consuming. 

iii. Complexity of the litigation involved and the expense, 
inconvenience and delay in pursuing litigation 

69. Upon information and belief, the litigation that would be required to be pursued if 

the ARL Settlement Agreement is not approved would be complex and expensive.  Moreover, 

any such litigation likely would be protracted, such that any recovery for the benefit of creditors 

would be significantly delayed.  Absent settlement, ARL likely will vigorously contest liability 
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until its insurance coverage is exhausted by defense costs, and it will then likely file for 

bankruptcy protection or simply cease to operate as a going concern. 

70. I believe that the settlement amount of $6.4 million is an amount that is more than 

could be secured were the NECC estate and personal injury claimants to succeed in litigation, 

especially when taking into account the costs and expenses of any such litigation and inevitable 

appeals.  The settlement ensures prompt recovery without the risk of depleting, through years of 

litigation, judgments among competing claimants that otherwise might exhaust amounts 

available for competing claimants. 

iv. The paramount interest of creditors 

71. The ARL Settlement Agreement, if approved and consummated, will accelerate 

the progress of this case and provide a mechanism for prompt and meaningful payment to 

personal injury claimants holding Allowed Claims.  Approval of the ARL Settlement Agreement 

will accelerate the pace of events necessary to occur to enable payment to such claimants and 

ameliorate the severe financial hardship from which some claimants are suffering. 

72. As with the other Proposed Plan Settlements, all of the members of the Official 

Committee, and the Plaintiffs’ Steering Committee, support approval of the ARL Settlement 

Agreement. That both representative bodies strongly support approval of the ARL Settlement 

Agreement provides further validation and proof that the ARL Settlement Agreement serves the 

paramount interests of creditors.  A proper deference to their views weighs heavily in favor of 

approval of the ARL Settlement Agreement. 
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v. The third party releases were necessary to achieve the 
ARL Settlement 

73. As a direct participant in the settlement negotiations, I understood that a 

channeling injunction and third party releases were the sine qua non for ARL’s and its insurer’s 

agreement to settle.   

74. ARL and Landmark would not have entered into the ARL Settlement Agreement 

absent the third party releases set forth in the Plan.  ARL and Landmark were only willing to 

enter into negotiations on the condition that any settlement result in a final settlement of all 

NECC related liability.  The third party releases release ARL and Landmark, as well as related 

parties, including direct and indirect affiliates and present officers, directors, agents and 

employees, all of whom would potentially seek indemnity and contribution from ARL or 

Landmark in connection with any litigation against these related parties relating to NECC.  The 

scope of these releases is limited to claims arising from NECC contaminated products. Further, 

to the extent individuals are released as officers, directors, agents and employees, those 

individuals are only released in such capacity. The third party releases are a necessary condition 

to ARL’s and Landmark’s final settlement of all NECC related liability.   

3. The Victory Settlement 

a. Factual Background 

75. Victory is a Massachusetts corporation with its principal place of business in 

Bellingham, Massachusetts.  For years prior to and continuing through and after the Outbreak 

Victory designed, installed and maintained NECC’s HVAC systems, including the HVAC 

systems for the cleanrooms at NECC’s facility, in which the three contaminated MPA lots were 

compounded.  At all relevant times, Victory was insured by Netherlands Insurance and Peerless 

Insurance (collectively “Victory Insurers”). 
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76. Victory entered into the MDL Court’s mediation program, pursuant to the MDL 

Court’s Mediation Order dated August 15, 2013, prior to being named in suits by hundreds of 

plaintiffs.  The mediation sessions with Victory were held on July 21 and July 23, 2014 in 

Boston, Massachusetts.  Participants of the mediation included me, representatives of the 

Plaintiffs’ Steering Committee, counsel for the Official Committee, Victory, and the Victory 

Insurers.  Carmen Reiss of Resolutions LLC acted as mediator. 

77. Victory strongly contested liability, claiming that the Plaintiffs’ Steering 

Committee would be unable to prove that Victory negligently designed and/or installed the 

HVAC system or that it had a duty to maintain and service NECC’s HVAC system for years 

prior to and during the time relevant to the outbreak.  More specifically, Victory asserted, among 

other things, it did not:  (a) design, install or maintain the fan filter boxes and HEPA filters in the 

ceiling of the cleanrooms where openings were found that would allow contaminants to fall into 

the cleanroom;14 and (b) have a maintenance agreement with NECC to service the HVAC system 

of the cleanrooms during the time the contaminated products were compounded.15 

                                                 
14 Victory contends that because it was not responsible for the fan filter boxes and HEPA filters 
for the cleanrooms its employees never conducted any work or inspected above the cleanrooms 
after the initial installation of the HVAC system.  Therefore, Victory claims that it could not 
have been responsible for or aware of the gaps between the fan filter boxes and ceiling tiles of 
the cleanrooms, the debris above the cleanrooms and the holes in the ductwork that supplied air 
to the cleanrooms, contending those events occurred after its installation. 

15 Victory contends that it only had a maintenance agreement with NECC for one of the 
cleanrooms from 2007 to 2009, and that even if they did have an obligation to service the HVAC 
system thereafter, that NECC would not cooperate to allow servicing and entrance into the 
facility. 
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78. A point of great contention was the presence of exserohilum rostratum and 

aspergillus fumigatus16 within the HVAC system.  The plaintiffs contended that the negligent 

design of the HVAC system pulling outside air from a location directly adjacent to a recycling 

factory lead to these fungi entering the cleanroom through the HVAC system.  Victory claimed 

that the presence of the fungi in the HVAC system demonstrated that the HVAC system was 

working and collecting the contaminants before they entered the cleanroom, insisting that the 

contaminants entered on NECC personnel or others’ bodies that entered the cleanroom. 

79. Victory also vehemently argued that the Plaintiffs’ Steering Committee could not 

prove that its actions caused the victims injuries.  Victory contended that even if it had been 

negligent in some way, ultimately, the negligence of others broke the causal chain between its 

negligence and the injuries of the plaintiffs. 

80. There was also a dispute over whether Victory’s insurance policy limit under the 

Victory Policies totaled $7 million for the relevant policy period. 

81. On July 23, 2014, the mediation concluded and the parties reached an agreement 

on the essential financial terms, pursuant to which Victory and the Victory Insurers would 

contribute $5.5 million to the settlement fund. 

b. The Victory Settlement Agreement 

82. While the financial terms of the settlement had been agreed upon, negotiations 

continued among me, the Plaintiffs’ Steering Committee, counsel for the Official Committee, 

Victory and the Victory Insurers for many months over the terms and wording of the Victory 

Settlement Agreement.  The agreement was finalized and executed on November 11, 2014. 

                                                 
16 Exserohilum rostratum and aspergillus fumigates were the fungi found in the contaminated 
recalled vials of NECC’s MPA and the spines of many victims who contracted fungal 
meningitis. 

Case 12-19882    Doc 1319    Filed 05/13/15    Entered 05/13/15 14:17:49    Desc Main
 Document      Page 36 of 75



 

31 

83. Under the Victory Settlement Agreement, Peerless Insurance and Netherlands 

Insurance will make payments to me, in my capacity as Chapter 11 Trustee, in the amount of 

$5.5 million for eventual distributions to creditors under the Plan and for payment of the costs 

and expenses of administration of the Chapter 11 Case.17 

c. The Victory Settlement is in the best interests of NECC’s 
estate 

84. The proposed compromise in the Victory Settlement Agreement is fair and 

reasonable and should be approved.  The Victory Settlement Agreement is the product of 

extended and intensive good faith, arm’s-length negotiations that resolve complex and difficult 

disputes and provides substantial cash to this estate for the benefit of its creditors.  In considering 

the specific TMT/Jeffrey Factors and the circumstances of this case, all four weigh particularly 

strongly in support of the proposed settlement.  In addition, the proposed third party releases 

were necessary conditions to the Victory Settlement Agreement. 

i. The probability of success 

85. While I believe Victory’s negligence could ultimately be proven, success against 

Victory in litigation is far from certain.  Although Victory’s contentions that it did not have a 

duty to design, install and service the cleanroom HVAC system, and, even if it did, that it did not 

negligently perform such duties were surmountable, Victory presented credible arguments and 

defenses as to causation. 

86. Victory asserted that if exserohilum rostratum and aspergillus fumigates were 

found on the air intake filters it would show that the filters were functioning appropriately and 

capturing the fungi from the outside air before it could circulate through the HVAC system.  

                                                 
17 A further summary of the Victory Settlement Agreement is set forth at pages 13-14 of the 
Disclosure Statement.  A true and correct copy of the Victory Settlement Agreement is included 
in the Plan Supplement as Exhibit “7.” 
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Moreover, Victory claimed that the filter the Plaintiffs’ Steering Committee’s expert did find 

spores of the fungi on was not an air intake filter but a mixed air filter.  According to Victory, 

fresh air and return air from the cleanroom is funneled through the mixed air filter making the 

cleanroom itself a potential source of the fungal spores found in the mixed air filter.  Victory also 

asserted that it did not install the HEPA filters adjacent to the areas where the aspergillus 

fumigates was located and that another party was responsible for the gap between the HEPA 

filter and the cleanroom ceiling. 

87. During the four day inspection of NECC, the Plaintiffs’ Steering Committee and 

their experts’ ability to take samples were negotiated with NECC, GDC and specifically, and 

strictly, curtailed by the Federal Bureau of Investigation (“FBI”) who were present during the 

investigation.  The Plaintiffs’ Steering Committee’s experts were only permitted to take limited 

samples due to time constraints to complete a facility wide inspection and were also limited in 

their ability to remove samples from filters, ceiling tiles, walls and other locations given the strict 

oversight by the FBI.  In order to prove that Victory’s negligence proximately caused the injuries 

to the victims with more than somewhat circumstantial evidence, it would be necessary to have 

an expert thoroughly examine and test multiple samples from NECC’s entire cleanroom HVAC 

system.  However, it has been approximately two and one-half years since NECC has ceased 

operations, making the probative value of any evidence found in the HVAC system uncertain at 

best. 

88. Furthermore, in order to establish the negligence claims asserted by the Plaintiffs’ 

Steering Committee, discovery directed toward Liberty, NECC and its employees would also be 

necessary. Such discovery would likely investigate which entity designed the air intake, which 

actually installed the HEPA filters, and which controlled the pressurization in the cleanroom 
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(potentially responsible for putting holes in the HVAC system), etc. – all of which Victory 

vehemently claimed it did not do. Such discovery was not available at the time of mediation and 

would have been extremely costly to perform and unlikely to be obtained given that 

knowledgeable Insiders would likely assert their rights to withhold testimony under the Fifth 

Amendment to the United States Constitution. 

89. Another challenge was establishing that the casual chain between any potential 

negligence claimed of Victory was not broken later by acts of negligence by other parties, 

including Liberty, NECC, UniFirst (the company that provided sanitation services to NECC, my 

settlement with which is described below) and the hospitals and healthcare providers that 

performed the injections. 

90. Litigation is inherently risky and after evaluating all liability factors, I believe that 

the Victory settlement is reasonable, fair and adequate. 

ii. Difficulties in collection 

91. Victory is a privately held Massachusetts company with minimal assets as it 

relates to the claims held by the plaintiffs.  While a declaratory judgment action seeking to 

decline insurance coverage was not filed by the Victory Insurers, the reality of such was real 

given the claims made by the Plaintiffs’ Steering Committee.  If such an action was filed and 

successful, Victory has limited assets to cover the claims of the plaintiffs. 

iii. Complexity of the litigation involved and the expense, 
inconvenience and delay in pursuing litigation 

92. I reasonably anticipate that litigation of the claims against Victory would be 

lengthy, complex and expensive.  Likely, Victory would vigorously deny liability, reducing the 

amount of available insurance coverage, and protracting any resolution of the claims against 

them.  Moreover, costly discovery would have been required of other entities, including NECC, 
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Liberty and UniFirst to establish certain theories of liability.  Many of the personal injury 

claimants have already waited over two and one-half years for compensation and are suffering 

substantial financial hardship as a result of the injuries caused by the contaminated MPA. 

93. I believe that the settlement amount of $5.5 million is an amount that is more than 

could be secured were the NECC estate and personal injury claimants to succeed in litigation, 

especially when taking into account the costs and expenses of any such litigation and inevitable 

appeals.  The settlement ensures prompt recovery without the risk of depleting, through years of 

litigation, judgments among competing claimants that otherwise might exhaust amounts 

available for competing claimants.   

iv. The paramount interest of creditors 

94. The Victory settlement of $5.5 million provides for a fair and reasonable outcome 

for creditors, NECC’s estate and Victory.  I believe that the Victory settlement provides a greater 

recovery to NECC’s estate and its creditors than what is likely through litigation, and without the 

costs, complexity, delay and ultimate uncertainty of litigation.   

95. The Victory Settlement Agreement, if allowed, will accelerate the progress of this 

case and provide a mechanism for prompt and meaningful payment to personal injury claimants 

holding Allowed Claims.  Approval of the Victory Settlement Agreement will accelerate the 

pace of events necessary to occur to enable payment to such claimants and ameliorate the severe 

financial hardship from which some claimants are suffering. 

96. As with the other Proposed Plan Settlements, all of the members of the Official 

Committee, and the Plaintiffs’ Steering Committee, support approval of the Victory Settlement 

Agreement. That both representative bodies strongly support approval of the Victory Settlement 

Agreement provides further validation and proof that the Victory Settlement Agreement serves 
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the paramount interests of creditors.  A proper deference to their views weighs heavily in favor 

of approval of the Victory Settlement Agreement. 

v. The third party releases were necessary to achieve the 
Victory Settlement 

97. Victory and the Victory Insurers would not have entered into the Victory 

Settlement Agreement absent the third party releases set forth in the Plan.  Victory and the 

Victory Insurers were only willing to enter into negotiations on the condition that any settlement 

result in a final settlement of all NECC related liability.  The third party releases release Victory 

and the Victory Insurers, as well as related parties, including direct and indirect affiliates and 

present officers, directors, agents and employees, all of whom would potentially seek indemnity 

and contribution from Victory or the Victory Insurers in connection with any litigation against 

these related parties relating to NECC. The scope of these releases is limited to claims arising 

from NECC contaminated products. Further, to the extent individuals are released as officers, 

directors, agents and employees, those individuals are only released in such capacity. The third 

party releases are a necessary condition to Victory’s and the Victory Insurers’ final settlement of 

all NECC related liability.   

4. The UniFirst Settlement 

a. Factual Background 

98. UniFirst is a Massachusetts corporation with its principal place of business at 68 

Jonspin Road, Wilmington, Massachusetts.18  UniFirst contracted with NECC to provide 

cleaning services that included the cleaning of the “cleanrooms” used to manufacture and/or 

compound drugs, including the NECC drugs responsible for this tragedy.  UniFirst’s corporate 

mission is to be recognized as the “quality leader” in the cleaning and garment industry and, 

                                                 
18  UniFirst may also do business as UniClean Cleanroom Services, a division of UniFirst. 
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upon information and belief, it represents to its customers that hiring UniFirst will “improve the 

safety and cleanliness” of their business facility. 

99. Among other cleaning duties, NECC paid UniFirst to mop and sanitize the floors, 

walls and ceilings of each NECC cleanroom, and each pass-through leading to each cleanroom, 

on a monthly basis.  UniFirst was responsible for vacuuming all floors with a HEPA filtered 

vacuum system.  The company’s workers were then required to first clean pass-through areas, 

including walls and ceilings, and then separately sanitize them with isopropyl alcohol.  The 

company was supposed to mop all floors, and then sanitize all floors using UniFirst’s proprietary 

cleanroom mopping systems with materials provided by UniFirst.  UniFirst was also responsible 

for cleaning and sanitizing all exterior hoods in each NECC cleanroom.  In accordance with its 

contractual obligations and industry standards for good cleanroom procedures the two-step 

process of cleaning and then sanitizing was mandatory for each task. 

100. Upon information and belief, industry standards require that each action take due 

time, diligence, and attention to detail, since many particles and contaminants are not visible to 

the human eye.  UniFirst was required to perform these services at NECC’s facility and use these 

products on a monthly basis for two years prior to the Outbreak. 

101. The master complaint filed on November 5, 2013 in the MDL Proceedings (the 

“Master Complaint”)19 named UniFirst as a defendant.  The Master Complaint states: 

Defendant UniFirst Corporation (“UniFirst”) was hired by NECC 
to clean the NECC and Ameridose clean rooms, including the 
clean rooms where the contaminated products were manufactured.  
. . . NECC’s internal records report numerous instances of reported 
mold and bacterial contamination in the months leading up to the 
outbreak.  UniFirst failed to provide adequate cleaning services 
that would have prevented contamination of the drugs made in 
those clean rooms. 

                                                 
19  Amended Master Complaint, MDL Proceeding Docket No. 545. 
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102. UniFirst’s negligence was reasonably clear even at the pre-discovery stage.  

Conditions leading to fungal and other contamination were rife at the NECC facilities during 

2012.  UniFirst was the only outside, industrial cleaner responsible for assuring industrial 

sanitary conditions for a pharmacy compounding “clean room” facility.  Upon information and 

belief, UniFirst repeatedly departed from both industry standards and contractual requirements, 

not only failing to accomplish rudimentary clean health standards, but at times exacerbating the 

unsanitary conditions at NECC. 

103. Although UniFirst failed to undertake its duties in accordance with industry and 

contractual standards, as UniFirst only visited NECC one time a month, it would be difficult to 

prove that UniFirst’s negligence was a substantial contributing factor that caused contamination 

of MPA from the NECC cleanrooms. 

104. Along with the Plaintiffs’ Steering Committee and the Official Committee, 

UniFirst and I began discussing the possibility of resolving claims against UniFirst through 

mediation in early 2014. 

105. In June and July of 2014, the Plaintiffs’ Steering Committee and UniFirst, with 

the involvement of the myself and the Official Committee, agreed to mediate privately, outside 

of the court-ordered mediation program, with David Geronemus of JAMS Arbitration, 

Mediation, and ADR Services.  The parties exchanged mediation briefs in late summer and early 

fall of 2014. 

106. Due to scheduling conflicts, the first in-person mediation did not take place until 

October 17, 2014.   

107. The mediation occurred in the context of attempting to resolve UniFirst’s claims 

for indemnification against NECC in addition to resolving the tort victim’s claims against 
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UniFirst.  Despite a day-long effort by all parties and some limited progress, no resolution was 

reached, although the parties’ positions at that time showed the obvious middle point at which an 

agreement might be reached. 

108. Following the October in-person mediation session, the parties continued 

discussing a possible resolution of claims against UniFirst.  On December 3, 2014, the date the 

Plan was originally filed, the parties had not yet reached an agreement in principle.  The parties 

continued through discussions with the mediator, both separately and together, to seek 

resolution. 

b. The UniFirst Settlement Agreement 

109. On February 22, 2015, the parties signed the UniFirst Settlement Agreement.  

Under the UniFirst Settlement Agreement, UniFirst agreed to contribute $30.5 million to the 

NECC estate in exchange for, among other things, a third-party release.20 

c. The UniFirst Settlement is in the best interests of NECC’s 
estate 

110. The proposed compromise in the UniFirst Settlement Agreement is fair and 

reasonable and should be approved.  The UniFirst Settlement Agreement is the product of 

extended and intensive good faith, arm’s-length negotiations that resolve complex and difficult 

disputes and provides substantial cash to this estate for the benefit of its creditors.  In considering 

the specific TMT/Jeffrey Factors and the circumstances of this case, all four weigh particularly 

strongly in support of the proposed settlement.  In addition, the proposed third party releases 

were necessary conditions to the UniFirst Settlement Agreement. 

                                                 
20 The UniFirst Settlement was completed after the Plan Supplement was filed. However, a copy 
of the UniFirst Settlement Agreement is included in the version of the Plan Supplement provided 
to solicited parties as Exhibit “10.” 
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i. The probability of success 

111. The Plaintiffs’ Steering Committee was prepared to litigate against UniFirst, but 

the outcome of such efforts was far from certain.  Overcoming UniFirst’s asserted defenses, 

particularly as they relate to the issue of causation, would be an uphill battle and require a 

tremendous expenditure of resources over a long period of time. 

112. UniFirst has vigorously maintained that it bore no responsibility for the Outbreak.  

While the Plaintiffs’ Steering Committee had a basis for contesting UniFirst’s defenses, there 

were serious questions about the ability to prove that UniFirst directly caused the fungal 

contamination in the batches of MPA. 

113. Establishing liability and damages as to UniFirst was further hampered by 

UniFirst’s document retention policies, the questionable record keeping at NECC, and an 

anticipated lack of deposition testimony from the NECC Insiders.  While none of these should 

permit UniFirst to escape liability, all had the practical effect of making the case against UniFirst 

harder to prove. 

114. Given my extensive litigation experience with such matters, I harbored serious 

concerns that Plaintiffs would be able to recover significantly more than $30.5 million in the 

aggregate for tort victims within a reasonable period of time through multiple, individual trials. 

ii. Difficulties in collection 

115. UniFirst is contributing substantial amounts as part of the UniFirst Settlement 

Agreement. If such amounts were awarded through litigation, I believe that collecting such 

judgments against UniFirst’s assets would be extremely difficult.  Additionally, any such 

litigation or collection efforts would also be costly, difficult, complex and time consuming. 
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iii. Complexity of the litigation involved and the expense, 
inconvenience and delay in pursuing litigation 

116. NECC hired UniFirst to clean the NECC facility, including the cleanrooms where 

MPA was compounded. The prospects of proving Unifirst’s liability were challenging.  Even if 

negligence could be proven, there would remain difficult issues as to whether Unifirst’s 

negligence was a proximate cause of the victims’ injuries.  UniFirst only visited the NECC 

facility once a month for 90-120 minutes.  It was unclear whether NECC could have reasonably 

expected UniFirst to sanitize adequately the cleanroom during these brief, monthly visits. It 

would be difficult to prove a correlation between Unifirst’s visits and any bacterial or fungal 

contamination. 

117. I believe that the settlement amount of $30.5 million is an amount that is more 

than could be secured were the NECC estate and personal injury claimants to succeed in 

litigation, especially when taking into account the costs and expenses of any such litigation and 

inevitable appeals.  The settlement ensures prompt recovery without the risk of depleting, 

through years of litigation, judgments among competing claimants that otherwise might exhaust 

amounts available for competing claimants. 

iv. The paramount interest of creditors 

118.  The UniFirst Settlement Agreement, if allowed, will accelerate the progress of 

this case and provide a mechanism for prompt and meaningful payment to personal injury 

claimants holding Allowed Claims.  Approval of the UniFirst Settlement Agreement will 

accelerate the pace of events necessary to occur to enable payment to such claimants and 

ameliorate the severe financial hardship from which some claimants are suffering. 

119. As with the other Proposed Plan Settlements, all of the members of the Official 

Committee, and the Plaintiffs’ Steering Committee, support approval of the UniFirst Settlement 

Case 12-19882    Doc 1319    Filed 05/13/15    Entered 05/13/15 14:17:49    Desc Main
 Document      Page 46 of 75



 

41 

Agreement. That both representative bodies strongly support approval of the UniFirst Settlement 

Agreement provides further validation and proof that the UniFirst Settlement Agreement serves 

the paramount interests of creditors.  A proper deference to their views weighs heavily in favor 

of approval of the UniFirst Settlement Agreement. 

v. The third party releases were necessary to achieve the 
UniFirst Settlement 

120. The approach chosen long ago for resolving the NECC catastrophe  non-debtor 

releases in exchange for significant contributions to the bankruptcy estate  provided a vehicle 

for the resolution of creditors’ claims against UniFirst that would not have otherwise been 

available in a non-bankruptcy context.  From the early stages of litigation, UniFirst stated that it 

was only interested in settling if it could resolve all tort victims’ claims against it.  Without the 

settlement, significant compensation from UniFirst to the victims of this tragedy would be in 

doubt.  Without the settlement, if financial compensation from UniFirst for the victims ever 

came, it would only be after years of continued litigation and a significant delay in justice for the 

victims of this tragedy. UniFirst’s $30.5 million contribution is the largest contribution from a 

National Defendant.  For comparison, the other National Defendants, ARL and Victory, 

contributed $6.4 million and $4.5 million respectively. 

121. UniFirst not have entered into the UniFirst Settlement Agreement absent the third 

party releases set forth in the Plan.  UniFirst was only willing to enter into negotiations on the 

condition that any settlement result in a final settlement of all NECC related liability.  The third 

party releases release UniFirst, as well as related parties, including direct and indirect affiliates 

and present officers, directors, agents and employees, all of whom would potentially seek 

indemnity and contribution from UniFirst in connection with any litigation against these related 

parties relating to NECC. The scope of these releases is limited to claims arising from NECC 
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contaminated products. Further, to the extent individuals are released as officers, directors, 

agents and employees, those individuals are only released in such capacity. The third party 

releases are a necessary condition to UniFirst’s final settlement of all NECC related liability.   

C. The Provider Settlement Agreements 

1. The High Point Settlement 

a. Factual Background 

122. High Point is an ambulatory surgery center located in High Point, North Carolina  

High Point purchased MPA from NECC.  At High Point’s facilities, a total of seventy-four 

patients received injections from contaminated MPA lots that were compounded by NECC 

during 2012.  High Point was insured by Ironshore during the relevant time period.   

123. During the second half of 2014, High Point and Ironshore agreed to enter into the 

Mediation Program established by the MDL Court. 

124. There was a substantial variance in degree of harm and duration of injury among 

parties pursuing claims against High Point (the “High Point Claimants”).  While there was some 

dispute over the diagnoses, High Point Claimants took the position that out of the twenty-one 

High Point Claimants, five claimants suffered from fungal meningitis;21 seven claimants suffered 

from epidural abscesses, steroid site infections or paraspinal infections; and two claimants 

suffered a stroke.22  Eight of the claimants received potent anti-fungal medication that had 

terrible side effects and risks such as disturbing hallucinations, liver or kidney function 

impairment, rashes and skin eruptions, very painful light sensitivity and long-lasting cognitive 

                                                 
21  One of the five High Point Claimants who suffered from fungal meningitis resolved her claim 
prior to the mediation. 

22  One of the two claimants suffering a stroke was the same claimant who resolved her claim 
prior to mediation. 
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impairment.  Five claimants were required to undergo one or more painful lumbar puncture 

diagnostic/monitoring procedures as well as repeated MRI/CT’s and blood tests. 

125. On September 16, 2014, a mediation session was held in Boston, Massachusetts 

among myself, High Point Claimants’ attorneys, High Point and Ironshore.  Carmen Reiss of 

Resolutions LLC was the mediator.  The mediation was conducted pursuant to the MDL Court’s 

Mediation Order dated August 15, 2013.   

126. Under the mediator’s auspices, the parties discussed at length the strengths and 

weaknesses of the liability case against High Point, with High Point and Ironshore strongly 

contesting that High Point Claimants would be able to prove that High Point breached the 

standard of care owed to individual claimants.  It was recognized by all parties that 95% of the 

medical malpractice cases tried in North Carolina end in defense verdicts.  The parties also 

discussed the likelihood of North Carolina’s medical malpractice noneconomic damages 

statutory cap applying to claimants and as well as the effect it would have on potential verdicts.  

Specifically, High Point asserted that under North Carolina law, the noneconomic damages 

component of a judgment could not exceed $500,000 against all defendants and that the statutory 

cap would apply to all claims brought by all parties arising out of the same professional services.  

The mediator, at all times, was actively involved in the process, ably encouraging the parties to 

logically and rationally consider their positions, authorities and facts to facilitate movement and 

realistic bargaining on each side. 

127. The mediation session concluded late in the evening on September 16, 2014, with 

the parties having reached an agreement on the essential financial terms of the High Point 

Settlement Agreement.  While High Point maintains it was not legally liable, together with 

Ironshore, it nonetheless agreed to contribute $3.5 million to the settlement fund in exchange for 
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a non-debtor release and injunction providing protection against any claims and liability relating 

to NECC’s compounded drugs.   

b. The High Point Settlement Agreement 

128. On December 3, 2014, in consultation and cooperation with the Official 

Committee and the Plaintiffs’ Steering Committee, I entered into the High Point Settlement 

Agreement.  Under the High Point Settlement Agreement, High Point and Ironshore will make 

payment to me, in my capacity as Chapter 11 Trustee, the amount of $3.5 million for eventual 

distribution to creditors under the Plan and for payment of the costs and expenses of 

administration of the Chapter 11 Case.23 

c. The High Point Settlement is in the best interests of NECC’s 
estate 

129. The proposed compromise in the High Point Settlement Agreement is fair and 

reasonable and should be approved.  The High Point Settlement Agreement is the product of 

extended and intensive good faith, arm’s-length negotiations that resolve complex and difficult 

disputes and provides substantial cash to this estate for the benefit of its creditors.  In considering 

the specific TMT/Jeffrey Factors and the circumstances of this case, all four weigh particularly 

strongly in support of the proposed settlement.  In addition, the proposed third party releases 

were necessary conditions to the High Point Settlement Agreement. 

i. The probability of success 

130. High Point asserted legal and factual defenses to liability in connection with its 

alleged role in the Outbreak.  Only sixteen of High Point’s seventy-four patients were considered 

“cases” by the CDC.  Of the sixteen, only two were definitively diagnosed with meningitis.  One 

                                                 
23  A further summary of the High Point Settlement Agreement is included in the Disclosure 
Statement at pages 14-15.  A true and correct copy of the High Point Settlement Agreement is 
included in the Plan Supplement as Exhibit “4.” 
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of these two patients recovered, and one passed away.  High Point settled the death case 

separately months before the September 16, 2014 mediation.  All of the remaining patients have 

seen their symptoms resolve.  With regard to the remaining claims, High Point asserted defenses 

which included the lack of causation between its actions and alleged injuries and damages; the 

so-called “sealed container defense”, and the assertion that High Point’s care of patients was 

consistent with the applicable standard of care.  All of the patients whom High Point treated had 

severe pre-existing back pain before the injections, and many had other significant co-

morbidities.  Under North Carolina law, which High Point contends would apply to these cases, 

non-economic damages are capped at $500,000 for the applicable time period.  Furthermore, 

none of the High Point patients has significant economic damages. 

ii. Difficulties in collection 

131. Given the scope of potential claims against High Point and Ironshore, and the 

legal and factual issues discussed throughout this Declaration, I believe that obtaining and/or 

collecting any judgments against High Point’s or Ironshore’s assets would be extremely costly,  

complex, and time consuming. Moreover, the potential state law cap on non-economic damages 

may further negatively affect the collectability of any judgment.  

iii. Complexity of the litigation involved and the expense, 
inconvenience and delay in pursuing litigation 

132. Litigation against High Point would have been complex and inconvenient and 

would have resulted in considerable delay in recoveries for the benefit of personal injury 

claimants.  Further, it is by no means certain that NECC’s tort creditors would be able to realize 

through litigation the significant sum that High Point and its insurer have contributed to the 

NECC estate. I believe that the settlement amount of $3.5 million is an amount that is more than 

could be secured were the NECC estate and personal injury claimants to succeed in litigation, 
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especially when taking into account the costs and expenses of any such litigation and inevitable 

appeals.  The settlement ensures prompt recovery without the risk of depleting, through years of 

litigation, judgments among competing claimants that otherwise might exhaust amounts 

available for competing claimants. 

iv. The paramount interest of creditors 

133. The High Point Settlement Agreement, if allowed, will accelerate the progress of 

this case and provide a mechanism for prompt and meaningful payment to personal injury 

claimants holding Allowed Claims.  Approval of the High Point Settlement Agreement will 

accelerate the pace of events necessary to occur to enable payment to such claimants and 

ameliorate the severe financial hardship from which some claimants are suffering 

134. As with the other Proposed Plan Settlements, all of the members of the Official 

Committee, and the Plaintiffs’ Steering Committee, support approval of the High Point 

Settlement Agreement. That both representative bodies strongly support approval of the High 

Point Settlement Agreement provides further validation and proof that the High Point Settlement 

Agreement serves the paramount interests of creditors.  A proper deference to their views weighs 

heavily in favor of approval of the High Point Settlement Agreement. 

v. The third party releases were necessary to achieve the 
High Point Settlement 

135. The High Point settlement is conditioned upon confirmation of a Plan that 

provides third party releases. In fact, during settlement negotiations it was understood that 

neither High Point nor Ironshore would enter into a settlement agreement unless such an 

agreement included third party releases.  

136. High Point and Ironshore would not have entered into the High Point Settlement 

Agreement absent the third party releases set forth in the Plan.  High Point and Ironshore were 
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only willing to enter into negotiations on the condition that any settlement result in a final 

settlement of all NECC related liability. The third party releases release High Point and 

Ironshore, as well as related parties, including direct and indirect affiliates and present officers, 

directors, agents and employees, all of whom would potentially seek indemnity and contribution 

from High Point and Ironshore in connection with any litigation against these related parties 

relating to NECC. The scope of these releases is limited to claims arising from NECC 

contaminated products. Further, to the extent individuals are released as officers, directors, 

agents and employees, those individuals are only released in such capacity. The third party 

releases are a necessary condition to High Point’s and Ironshore’s final settlement of all NECC 

related liability.   

2. The Insight Settlement Agreement 

a. Factual Background 

137. Insight is a Delaware corporation with a principal place of business in 

Minneapolis, Minnesota.  Insight purchased the clinic at issue (the “Roanoke Clinic”)  in 

Roanoke, Virginia in 2010.  At that time, the Roanoke Clinic was already using MPA from 

NECC. 

138. In connection with the purchase of the Roanoke Clinic, Insight entered into a 

contractual agreement with the local physicians, Dr. John Mathis and Dr. Robert O’Brien, who 

were already practicing at the Roanoke Clinic.  Those doctors continued to work at the Roanoke 

Clinic through their practice group, Image Guided Pain Management (“IGPM”). 

139. One hundred fifty-three persons or their estates have filed claims against Insight 

and/or IGPM arising out of injections of MPA at the Roanoke Clinic (generally, the “Virginia 

Plaintiffs”).  These 153 cases include eight wrongful death cases.  The majority of the surviving 

plaintiffs are elderly. 
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140. Lexington Insurance issued two liability policies to Insight that provided coverage 

for claims made by the Virginia Plaintiffs.  Insight also maintained an excess or umbrella policy 

with Darwin that provided secondary coverage for these claims. 

141. Mediation of the Virginia Plaintiffs’ claims formally began on September 11, 

2014, when the Virginia Plaintiffs presented the merits of their cases to the two mediators 

selected by the parties.   

142. The mediation process took place over nearly six months, covering the period 

August 22, 2014 to February 12, 2015.  There were multiple face-to-face sessions including five 

days in Roanoke, one day in Northern Virginia, and 3 days in Boston.  Ultimately, the 

mediations resulted in a settlement.  Each and every one of the Virginia Plaintiffs 

overwhelmingly supported the settlement and signed the Insight Settlement Agreement. 

b. The Insight Settlement Agreement 

143. On February 12, 2015, in consultation and cooperation with the Official 

Committee and the Plaintiffs’ Steering Committee, I entered into the Insight Settlement 

Agreement with Insight, Lexington Insurance and Darwin, IGPM, two affiliated doctors, and 

their insurer Medical Mutual.24 

144. Under the Insight Settlement Agreement, Insight, Lexington, Darwin and Medical 

Mutual will make payments to me, in my capacity as Chapter 11 Trustee, in the aggregate 

amount of $40 million.25 

                                                 
24  These parties are hereinafter referred to as the “Insight Settling Parties”. 

25  A further summary of the Insight Settlement Agreement is set forth in the Disclosure 
Statement at pages 21-23.  A copy of the Insight Settlement Agreement is included in the Plan 
Supplement as Exhibit “5.” 
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c. The Insight Settlement is in the best interests of NECC’s 
estate 

145. The proposed compromise in the Insight Settlement Agreement is fair and 

reasonable and should be approved.  The Insight Settlement Agreement is the product of 

extended and intensive good faith, arm’s-length negotiations that resolve complex and difficult 

disputes and provides substantial cash to this estate for the benefit of its creditors.  In considering 

the specific TMT/Jeffrey Factors and the circumstances of this case, all four weigh particularly 

strongly in support of the proposed settlement.  In addition, the proposed third party releases 

were necessary conditions to the Insight Settlement Agreement. 

i. The probability of success 

146. Both Insight and IGPM contested liability and promised to present a vigorous 

defense.  Insight had retained nationally-recognized experts to bolster its defense that Insight and 

IGPM were not at fault for any of the damages suffered by the Virginia Plaintiffs.  Instead, 

Insight and IGPM were likely to assert that NECC was solely at fault due to NECC’s having 

distributed contaminated MPA without the knowledge of Insight or IGPM. 

147. IGPM’s insurance coverage proved to be challenging.  IGPM and its member 

doctors (also defendants) held a policy issued by Medical Mutual.  Medical Mutual defended the 

actions filed by the Virginia Plaintiffs under a reservation of rights.  Medical Mutual filed a 

federal declaratory judgment action challenging its duty to defend IGPM and the doctors, as well 

as its coverage of the claims.  After the district court held that Medical Mutual had a duty to 

defend the Virginia Plaintiffs’ claims, Medical Mutual appealed the district court decision to the 

United States Court of Appeals for the Fourth Circuit, where the case remained as of the date of 

Insight Settlement Agreement.  Medical Mutual never relented in its aggressive position on a 

lack of coverage. 

Case 12-19882    Doc 1319    Filed 05/13/15    Entered 05/13/15 14:17:49    Desc Main
 Document      Page 55 of 75



 

50 

148. In addition, the amount of coverage for IGPM was also a disputed.  While 

discovery responses revealed that IGPM had $6 million in total combined coverage for the 

practice group and the two doctors, Medical Mutual argued that the Medical Mutual policy only 

provided $6 million in coverage per insured (i.e., Medical Mutual policy provides a potential 

total of $18 million in coverage for the three insured parties under that policy). 

ii. Difficulties in collection 

149. Aside from insurance coverage, IGPM has no known significant assets.  The 

information provided by Insight provided no objective basis for me, the Virginia Plaintiffs, the 

Official Committee or the Plaintiffs’ Steering Committee to believe that a substantial verdict in 

excess of insurance coverage could be collected.  There was also a concern that Insight might file 

for bankruptcy protection after suffering from a substantial adverse verdict.  Insight had been 

purchased out of bankruptcy in 2010 by the current owner.  There was therefore a heightened 

concern that the owner’s familiarity with the reorganization process might make it more willing 

to seek this protection.  An Insight chapter 11 proceeding would delay and diminish recoveries. 

iii. Complexity of the litigation involved and the expense, 
inconvenience and delay in pursuing litigation 

150. Any trial against Insight or IGPM would have been extraordinarily expensive and 

would have led to considerable delay.  Recoveries might also have to await the outcome of 

insurance coverage litigation. I believe that the settlement amount of $40 million is an amount 

that is more than could be secured were the NECC estate and personal injury claimants to 

succeed in litigation, especially when taking into account the costs and expenses of any such 

litigation and inevitable appeals.  The settlement ensures prompt recovery without the risk of 

depleting, through years of litigation, judgments among competing claimants that otherwise 

might exhaust amounts available for competing claimants. 
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iv. The paramount interest of creditors 

151.  The Insight Settlement Agreement, if approved and consummated, will accelerate 

the progress of this case and provide a mechanism for prompt and meaningful payment to 

personal injury claimants holding Allowed Claims.  Approval of the Insight Settlement 

Agreement will accelerate the pace of events necessary to occur to enable payment to such 

claimants and ameliorate the severe financial hardship from which some claimants are suffering. 

152. As with the other Proposed Plan Settlements, all of the members of the Official 

Committee, and the Plaintiffs’ Steering Committee, support approval of the Insight Settlement 

Agreement. That both representative bodies strongly support approval of the Insight Settlement 

Agreement provides further validation and proof that the Insight Settlement Agreement serves 

the paramount interests of creditors.  A proper deference to their views weighs heavily in favor 

of approval of the Insight Settlement Agreement. 

v. The third party releases were necessary to achieve the 
Insight Settlement 

153. The Insight Settling Parties would not have entered into the Insight Settlement 

Agreement absent the third party releases set forth in the Plan.  The Insight Settling Parties were 

only willing to enter into negotiations on the condition that any settlement result in a final 

settlement of all NECC related liability.  The third party releases release the Insight Settling 

Parties, as well as related parties, including direct and indirect affiliates and present officers, 

directors, agents and employees, all of whom would potentially seek indemnity and contribution 

from the Insight Settling Parties in connection with any litigation against these related parties 

relating to NECC. The scope of these releases is limited to claims arising from NECC 

contaminated products. Further, to the extent individuals are released as officers, directors, 

agents and employees, those individuals are only released in such capacity. The third party 
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releases are a necessary condition to the Insight Settling Parties’ final settlement of all NECC 

related liability.   

3. The Inspira Settlement Agreement 

a. Factual Background 

154. Inspira is incorporated in the State of New Jersey as a nonprofit, non-stock, 

501(c)(3) charitable organization. Inspira operates health care facilities in New Jersey.  

Physicians at those facilities injected patients with contaminated MPA which had been 

compounded and distributed by NECC. 

155. During the second half of 2013, Inspira agreed to participate in a mediation 

program offered by me, the Official Committee and the Plaintiffs’ Steering Committee.  While 

Inspira chose not to enter into the mediation program established by the MDL Court, it 

nonetheless agreed to mediate privately before Professor Eric Green, who was designated by 

Judge Zobel as the lead mediator in the MDL Court’s mediation program.  Judge Zobel was 

apprised of the Inspira private mediation and was periodically provided status reports on its 

progress. 

156. Under the auspices of Professor Green, Inspira continued to negotiate during 

numerous conference calls starting in the fall of 2013 and continuing until June, 2014.  On July 

2, 2014 and July 24, 2014, lengthy mediation sessions were held in New York, New York. 

157. The mediation sessions concluded during the evening of July 24, 2014, with the 

parties reaching a settlement.   

b. The Inspira Settlement Agreement 

158. On December 3, 2014, in consultation and cooperation with the Official 

Committee and the Plaintiffs’ Steering Committee, I entered into the Inspira Settlement 

Agreement with Inspira and its insurers, Lexington and Ironshore (the “Inspira Settling Parties”).  
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Under the Inspira Settlement Agreement, the Inspira Settling Parties will make payments to me, 

in my capacity as Chapter 11 Trustee, in the amount of $16 million for eventual distribution to 

creditors under the Plan and for payment of the costs and expenses of administration of the 

Chapter 11 Case. 

c. The Inspira Settlement is in the best interests of NECC’s 
estate 

159. The proposed compromise in the Inspira Settlement Agreement is fair and 

reasonable and should be approved.  The Inspira Settlement Agreement is the product of 

extended and intensive good faith, arm’s-length negotiations that resolve complex and difficult 

disputes and provides substantial cash to this estate for the benefit of its creditors.  In considering 

the specific TMT/Jeffrey Factors and the circumstances of this case, all four weigh particularly 

strongly in support of the proposed settlement.  In addition, the proposed third party releases 

were necessary conditions to the Inspira Settlement Agreement. 

i. The probability of success 

160. In any litigation against Inspira, recovery would be subject to difficult issues 

involving causation and comparative fault. Inspira maintained that it acted reasonably and within 

applicable standards of care, did not know of NECC’s shortcomings and indeed viewed itself a 

victim of NECC and the NECC insider’s criminal conduct.   

161. Further, there is the issue of comparative fault under New Jersey law.  More 

particularly, NECC claimants would need to establish that Inspira was at least sixty percent 

(60%) at fault in order to have Inspira held jointly and severally liable for any claimant’s entire 

judgment.26  Inspira would seek to diminish its own liability by presenting proof of the liability 

                                                 
26  Under New Jersey law, if a party is found to be less than 60% responsible for total damages, it 
can be held responsible only for payment of that percentage of damages directly attributable to 
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of others (e.g. NECC, NECC’s employees and officers, certain healthcare providers, ARL, 

Liberty, Victory and Unifirst).   

ii. Difficulties in collection 

162. Given the scope of potential claims against the Inspira Settling Parties, and the 

legal and factual issues discussed throughout this Declaration, I believe that obtaining and/or 

collecting any judgments against the Inspira Settling Parties’ assets would be extremely costly,  

complex, and time consuming. Moreover, state law comparative fault principles may further 

negatively affect the collectability of any judgment.  

iii. Complexity of the litigation involved and the expense, 
inconvenience and delay in pursuing litigation 

163. The Inspira settlement of $16 million is a substantial portion of Inspira’s entire 

available insurance coverage.  I believe that the settlement amount of $16 million is an amount 

that is more than could be secured were the NECC estate and personal injury claimants to 

succeed in litigation, especially when taking into account the costs and expenses of any such 

litigation and inevitable appeals.  The settlement ensures prompt recovery without the risk of 

depleting, through years of litigation, judgments among competing claimants that otherwise 

might exhaust amounts available for competing claimants. 

iv. The paramount interest of creditors 

164. The Inspira Settlement Agreement, if allowed, will accelerate the progress of this 

case and provide a mechanism for prompt and meaningful payment to personal injury claimants 

holding Allowed Claims.  Approval of the Inspira Settlement Agreement will accelerate the pace 

                                                                                                                                                             
its negligence.  N.J.S.A. 2A:15-5.3.  Of course there, is also the remote risk that a jury would 
ascribe no liability against Inspira.   

Case 12-19882    Doc 1319    Filed 05/13/15    Entered 05/13/15 14:17:49    Desc Main
 Document      Page 60 of 75



 

55 

of events necessary to occur to enable payment to such claimants and ameliorate the severe 

financial hardship from which some claimants are suffering. 

165. As with the other Proposed Plan Settlements, all of the members of the Official 

Committee, and the Plaintiffs’ Steering Committee, support approval of the Inspira Settlement 

Agreement. That both representative bodies strongly support approval of the Inspira Settlement 

Agreement provides further validation and proof that the Inspira Settlement Agreement serves 

the paramount interests of creditors.  A proper deference to their views weighs heavily in favor 

of approval of the Inspira Settlement Agreement. 

v. The third party releases were necessary to achieve the 
Inspira Settlement 

166. The Inspira Settling Parties would not have entered into the Inspira Settlement 

Agreement absent the third party releases set forth in the Plan.  The Inspira Settling Parties were 

only willing to enter into negotiations on the condition that any settlement result in a final 

settlement of all NECC related liability.  The third party releases release the Inspira Settling 

Parties, as well as related parties, including direct and indirect affiliates and present officers, 

directors, agents and employees, all of whom would potentially seek indemnity and contribution 

from the Inspira Settling Parties in connection with any litigation against these related parties 

relating to NECC. The scope of these releases is limited to claims arising from NECC 

contaminated products. Further, to the extent individuals are released as officers, directors, 

agents and employees, those individuals are only released in such capacity. The third party 

releases are a necessary condition to the Inspira Settling Parties’ final settlement of all NECC 

related liability.   
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V. PLAN CONFIRMATION ISSUES27 

A. The Plan Meets All Statutory Requirements to Confirmation 

167. The Plan complies with all applicable provisions of the Bankruptcy Code as 

required by section 1129(a)(1) thereof, including, without limitation, sections 1122, 1123 and 

1129.  Consistent with section 1122 of the Bankruptcy Code, each Class of Claims and Equity 

Interests contains only Claims or Equity Interests that are substantially similar to the other 

Claims or Equity Interests within that Class. 

168. Pursuant to section 1123(a)(1) of the Bankruptcy Code, Article III of the Plan 

designates Classes of Claims and Equity Interests.  Pursuant to sections 1123(a)(2) and (3) of the 

Bankruptcy Code, Article III of the Plan also specifies all Classes that are unimpaired under the 

Plan and the treatment of each impaired Class of Claims and Equity Interests. 

169. Unless otherwise agreed to by particular holders, all of the holders of Claims or 

Equity Interests within each of the Classes are provided the same treatment under the Plan as 

required by section 1123(a)(4) of the Bankruptcy Code. 

170. Pursuant to section 1123(a)(5) of the Bankruptcy Code, Article VI and various 

other provisions of the Plan, including but not limited to Article V, specifically provide adequate 

means for the Plan’s implementation, including, without limitation: (a) settlement and 

compromise of claims against the Debtor; (b) exhaustion of insurance policies; (c) restructuring 

the Debtor’s estate to provide for, among other things, the settlement of tort claims through the 

establishment of the Tort Trust; (d) the continuation of the corporate existence and the vesting of 

assets in the Post-Effective Date Debtor (e) the cancellation of existing of existing agreements; 

and (f) appointment of the Post-Confirmation Officer. 

                                                 
27 The following points and authorities are set forth at length in the Confirmation Brief and the 
Confirmation Reply Brief, which I have incorporated herein.  
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171. In accordance with section 1123(a)(6) of the Bankruptcy Code and the Plan, the 

Post-Effective Date Debtor’s certificate of incorporation and bylaws shall be deemed amended to 

include a provision  prohibiting the issuance of non-voting equity securities. 

172. Pursuant to section 1123(a)(7) of the Bankruptcy Code, the terms and conditions 

of the Plan contain provisions consistent with the interests of the Debtor’s creditors and with 

public policy as to the manner and selection of any officer, director or trustee and any successor 

thereto.  As more fully described in the Plan, I shall be appointed as the sole officer and director 

of NECC to serve in accordance with the certificate of incorporation and the bylaws of NECC, as 

such may be amended to carry out the provisions of the Plan. The Insiders shall not have the 

power or ability to remove me as the Post-Confirmation officer or to affect any of my decisions 

in that capacity. 

173. The Plan complies with the applicable provisions of the Bankruptcy Code, the 

Bankruptcy Rules, and the Local Rules of Bankruptcy Procedure of the United States 

Bankruptcy Court for the District of Massachusetts, thus satisfying the requirements of section 

1129(a)(1) of the Bankruptcy Code. 

174. I, along with the Official Committee, as co-proponents of the Plan, have complied 

with all applicable provisions of the Bankruptcy Code, as required by section 1129(a)(2) of the 

Bankruptcy Code, including, without limitation, sections 1125 and 1126 and Bankruptcy Rules 

3017, 3018 and 3019. As evidenced by the Affidavit of Donlin, Recano and Company, Inc. 

Regarding Service of Solicitation Packages with Respect to Disclosure Statement for First 

Amended Joint Chapter 11 Plan of New England Compounding Pharmacy, Inc. Dated February 

22, 2015 executed by John Burlacu and filed on March 13, 2015 [Docket No. 1193]; the 

Affidavits of Service executed by Maribeth D. Mills and filed on April 15, 2015 [Docket No. 
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212]; the Supplemental Affidavit of Donlin, Recano and Company, Inc. Regarding Service of 

Solicitation Packages with Respect to Disclosure Statement for First Amended Joint Chapter 11 

Plan of New England Compounding Pharmacy, Inc. Dated February 22, 2015 executed by John 

Burlacu and filed on May 7, 2015 [Docket No. 1287]; the Affidavit of Publication of Notice of 

Confirmation Hearing [Docket No. 1211]; and other relevant documents, the solicitation of, 

acceptances of, and consent to the Plan were (a) in compliance with all applicable laws, rules, 

and regulations governing the adequacy of disclosure in connection with such solicitation, and 

(b) solicited after disclosure to the holders of Claims or Equity Interests of adequate information 

as defined in section 1125(a) of the Bankruptcy Code.  

175. Pursuant to section 1129(a)(3) of the Bankruptcy Code, I, along with the Official 

Committee, proposed the Plan in good faith and not by any means forbidden by law.  The filing 

of the Plan and all of its terms were properly approved and authorized by me, in my capacity as 

Chapter 11 Trustee.  Further, consistent with the overriding purpose of chapter 11 of the 

Bankruptcy Code, I, along with the Official Committee, assert that the Plan enables holders of 

Claims to realize the highest possible and most certain recoveries under the circumstances.  The 

Plan is the result of extensive and transparent arms-length negotiations among the Debtor, the 

Official Committee, the Plaintiffs’ Steering Committee, and other major constituents. 

176.  In accordance with section 1129(a)(4) of the Bankruptcy Code, all fees and 

expenses of professionals through the Effective Date are subject to final review for 

reasonableness by the Court under section 330 of the Bankruptcy Code.  In addition, pursuant to 

sections 503(b)(3) and (4), this Court must review any applications for substantial contribution to 

ensure compliance with the statutory requirements and that the fees requested are reasonable.  
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Finally, all other payments required to be disclosed under section 1129(a)(4) of the Bankruptcy 

Code have, in fact, been disclosed. 

177. Pursuant to section 1129(a)(5) of the Bankruptcy Code, as of the Effective Date, I 

shall be appointed as the sole officer and director of NECC to serve in accordance with the 

certificate of incorporation and the bylaws of NECC, as such may be amended to carry out the 

provisions of the Plan. In addition, as of the Effective Date, the authority, power and incumbency 

of the persons then acting as directors and officers of the Debtor, and my own authority, power 

and incumbency as Chapter 11 Trustee, shall be terminated, and such directors and officers, as 

well as my appointment as Chapter 11 Trustee, shall be deemed to have been discharged 

pursuant to Bankruptcy Code section 350(a). 

178. Section 1129(a)(6) of the Bankruptcy Code permits confirmation only if any 

regulatory commission that will have jurisdiction over the debtor after confirmation has 

approved any rate change provided for in the plan.  The foregoing provision is inapplicable in 

this Chapter 11 Case because the Plan does not provide for, or contemplate, any rate changes 

with respect to the current businesses. 

179. Pursuant to section 1129(a)(7) of the Bankruptcy Code, each holder of a Claim or 

Equity Interest in an impaired Class will receive under the Plan a recovery at least equal in value 

to the recovery such Class would receive pursuant to a liquidation of the Debtor under chapter 7 

of the Bankruptcy Code.  Indeed, it is clear from the Liquidation Analysis, which is attached as 

Exhibit “A” to the Declaration of Stephen B. Darr in Support of Confirmation of the Second 

Amended Joint Chapter 11 Plan of New England Compounding Pharmacy, Inc. [Docket No. 

1309], that the Plan provides for a recovery at least in equal value to, and in most cases much 

greater than, the recovery such creditors would receive pursuant to a chapter 7 liquidation.  A 
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chapter 7 liquidation of the Debtor’s estate would result in a substantial reduction in the ultimate 

proceeds available for distribution to all Creditors and Equity Holders in this Chapter 11 Case. 

180. Pursuant to sections 1126 and 1129(a)(8) of the Bankruptcy Code, as indicated in 

the Declaration of Jung W. Song on Behalf of Donlin, Recano & Company, Inc. Regarding 

Voting and Tabulation of Ballots Accepting and Rejecting the First Amended Joint Chapter 11 

Plan of New England Compounding Pharmacy, Inc. [Docket No. 1294] (the “Ballot Report”), 

holders of Claims in Classes C, D, and E  have overwhelmingly accepted the Plan.  Classes A, B, 

and F are unimpaired under the Plan and are presumed to have accepted the Plan pursuant to 

section 1126(f) of the Bankruptcy Code. 

181. In accordance with sections 1129(a)(9)(A), Article II of the Plan provides that all 

Allowed Administrative Expense Claims under sections 503(b) or 507(a)(1) or (2) of the 

Bankruptcy Code will be paid, in Cash, on the later of the Effective Date and the date such 

Administrative Expense Claim becomes and Allowed Administrative Expense Claim, or as soon 

thereafter as is reasonably practicable.  

182. Pursuant to Article II of the Plan, except to the extent that a holder of an Allowed 

Priority Tax Claim agrees to a different treatment, on the later of the Effective Date and the date 

such Priority Tax Claim becomes an Allowed Priority Tax Claim, or as soon thereafter as is 

reasonably practicable, the Post-Confirmation Officer shall pay to each holder of an Allowed 

Priority Tax Claim, in full satisfaction of such Claim, an amount in Cash equal to the Allowed 

amount of such Claim. 

183. Pursuant to section 1129(a)(10) of the Bankruptcy Code, and as evidenced by the 

Ballot Report, all three non-insider impaired Classes entitled to vote accepted the Plan; 

specifically Classes C, D, and E accepted the Plan.   
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184. Pursuant to section 1129(a)(11) of the Bankruptcy Code, I have thoroughly 

analyzed the Debtor’s ability to meet its obligations under the Plan post-confirmation. Moreover, 

I believe that the Estate will be able to satisfy its obligations under the Plan and that confirmation 

of the Plan will not be followed by the need for liquidation or further financial reorganization, 

other than as described in the Plan.  The Debtor will emerge from chapter 11 and continue to 

exist as the Post-Effective Date Debtor.  Except as otherwise provided in the Plan, all property of 

the Debtor’s Estate, will vest in and become property of Post-Effective Date Debtor or in such 

other Entity as provided in the Plan, principally the Tort Trust.  Further, the Debtor will be able 

to satisfy the conditions precedent to the Effective Date and otherwise will have sufficient funds 

to meet its post-confirmation obligations to pay for the costs of administering and fully 

consummating the Plan and closing the Chapter 11 Case.   

185. As required by section 1129(a)(12) of the Bankruptcy Code, the Plan provides 

that fees listed in 28 U.S.C. § 1930 will be paid on the Effective Date, and thereafter as may be 

required with respect to any such fees payable after the Effective Date. 

186. The Debtor has no retirement benefit obligations.  

B. The Third Party Releases are Appropriate and Necessary  

187. In determining whether a non-debtor release is appropriate, courts in the District 

of Massachusetts consider the five-factor test set forth in In re Master Mortgage Investment 

Fund, 168 B.R. 930 (Bankr. W.D. Mo. 1994) (the “Master Mortgage Factors”). I am familiar 

with the Master Mortgage Factors and believe that the Plan releases are appropriate. 

1. There is an identity of interest between the debtor and the third 
parties such that a suit against the non-debtor is, in essence, a suit 
against the debtor or will deplete assets of the estate 

188. There is an identity of interest between the Contributing Parties and NECC.  

Those parties have, collectively, been made the subject of hundreds of lawsuits in both state and 
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federal courts, including those consolidated in the MDL Proceeding, alleging personal injury or 

wrongful death due to the administration of NECC products.  Accordingly, to the extent any of 

the Contributing Parties is or becomes liable to any patient who received an injection of a 

contaminated NECC product, those parties will have claims against NECC for, inter alia, 

contribution and indemnity.  Indeed, all settling vendors and clinics have filed proofs of claim 

against the NECC estate on those grounds.   

189. Absent confirmation of the Plan and the effectiveness of the releases and 

injunctions contained therein in favor of the Contributing Parties (which is a material condition 

to each of the settlement agreements), I expect the Contributing Parties (who, pursuant to their 

settlement agreements, waive, release and/or assign to the estate their claims against the estate) 

to pursue their asserted claims against the NECC estate.  As Judge Saylor noted in his decision 

on my motion to transfer actions against NECC to the MDL Proceedings: 

Even in the absence of contractual indemnity agreements, the third-party 
defendants in the pending state-court actions may have claims for contribution or 
common-law indemnity from NECC in the event that they are found liable in state 
court.  Those potential state-court verdicts pose the type of threat Congress had in 
mind when it crafted the exception to § 1334(c)(2)—they can be “unpredictable 
and substantial” and even being required to contribute to their satisfaction 
“could have potentially deleterious effects on a debtor’s estate.”  This is 
particularly true in circumstances such as this, where the cause of action arises out 
of an allegedly defective product manufactured by the debtor.  In many, if not all, 
jurisdictions, under ordinary circumstances, the debtor would be strictly liable for 
the harm caused by the defective product, even if there may have been a third-
party interposed between the debtor and the tort claimant in the supply chain. 

In re New Eng. Compounding Pharm. Prods. Liab. Litig., 496 B.R. 256, 272 (quoting Beck v. 

Victor Equipment Co., Inc., 277 B.R. 179, 180-181 (S.D.N.Y. 2002) (Rakoff, J.)) (emphasis 

supplied).  Because “a suit against the [Contributing Parties] is, in essence, a suit against the 

debtor or will deplete assets of the estate,” Master Mortgage, 168 B.R. at 934, there is plainly an 

identity of interest between NECC and the Contributing Parties. 
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2. The non-debtors have contributed substantial assets to the 
reorganization 

190. The Contributing Parties have, without question, contributed “substantial” assets 

to the reorganization, specifically as follows: 

Contributing Party Amount 

Shareholders Cash payment $47,500,000 

Potential anticipated tax 
refunds 

$21,800,000 

Insight Settling 
Parties and Insurers 

$40,000,000 

UniFirst and 
Insurers  

$30,500,000 

NECC Insurers  $25,200,000 

Inspira and Insurers $16,000,000 

Ameridose Insurer  $10,000,000  

ARL and Insurer $6,400,000 

Victory and Insurers $5,500,000 

GDC and Insurer $3,750,000  

High Point and 
Insurer 

$3,500,000 

Liberty and Insurer $1,000,000 

Total $211,150,000 

191. As set forth in more detail above, it is by no means certain that NECC’s tort 

creditors would be able to realize through litigation the significant sum that the Contributing 

Parties have contributed to the NECC estate.  They certainly would not be able to realize any 

recovery whatsoever from the Contributing Parties without incurring the delay, expense and risks 

of litigation (including the risk that one significant judgment in favor of a tort claimant would 

significantly deplete the amounts available to pay others).  Under these circumstances, the 

Contributing Parties’ contributions are each “substantial.”   
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3. The third party releases and injunctions are essential to the 
reorganization, and without them, there is little likelihood of success 

192. As is also set forth above, each and every settling Contributing Party demanded 

global releases and an injunction protecting them and their identified affiliates (and, in the case 

of NECC’s shareholders, their spouses) from any and all claims that were related in any way to 

NECC or the drugs it compounded as a non-negotiable pre-condition to even agreeing to mediate 

their claims (let alone settling them).  It was only upon the acceptance of these conditions by the 

Plan Proponents and the Plaintiffs’ Steering Committee that the Contributing Parties agreed to 

make their significant contributions to the NECC estate.  As such, the releases in favor of the 

settling parties themselves were a precondition to those parties’ agreement to make their 

substantial contribution for the benefit of NECC’s estate and creditors.  

193.  The Plan’s “affiliate and spousal” releases and injunctions were likewise 

essential components of the settlement agreements reached between me and the Contributing 

Parties.  Simply put, NECC’s shareholders and the other Contributing Parties would not have 

agreed to make their substantial contributions for the benefit of NECC’s estate and creditors if 

their directors, officers, employees and other agents, and spouses, would have remained 

vulnerable to NECC-related litigation and liability after Plan confirmation.  Among other things, 

the affiliated parties benefitting from the releases and injunctions also: may have had 

indemnification or contribution rights as against NECC’s shareholders and the other 

Contributing Parties; be named “insureds” whose express consent and release of their “policy 

rights” were required for the insurers to consummate their settlements with me; or otherwise 

have an identify of interest with NECC’s shareholders or other Contributing Parties such that 

settlement would otherwise prove impossible.  In addition, NECC’s shareholders agreed to 

contribute a share of their equity interests in certain affiliated entities, as well as their spouses’ 
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interests in certain federal, state and local tax refunds, to the global settlement fund for the 

benefit of creditors, but only if those entities and individuals received the benefits of the Plan 

releases and injunctions.  Finally, such “affiliate and spousal” releases were expressly limited 

and apply only “in their capacity as such.”  They afford no protection for any person or entity 

who has any independent liability for any reason under applicable law, including any culpable 

actions on their part. 

194. Accordingly, I believe that the releases and injunctions in favor of all of the 

Contributing Parties, including the affiliates/agents and spouses of NECC’s shareholders and the 

other settling defendants, were and are essential to the successful consummation of the 

Settlement Agreements and the Plan.   

195. Absent these contributions, NECC would have no choice but to liquidate, with 

little -- if anything -- left over for creditors.  It is thus indisputable that the Plan’s release and 

injunction provisions are essential to the successful implementation of the Plan and subsequent 

distributions to NECC’s creditors (including tort victims), and that without them, there is little 

likelihood of success. 

4. A substantial majority of the creditors agree to such injunction, and 
the impacted class or classes have “overwhelmingly” voted to accept 
the proposed Plan treatment 

196. The Ballot Report shows that the holders of a majority of claims (in amount) in 

the classes impacted by the Plan’s release and injunction provisions (Class D tort claimants and 

holders of Class E Subordinated Claims) have already voted to accept the Plan.  As this Court is 

aware, under the approved Solicitation Procedures, Class D’s votes are weighted for voting 

purposes based on the severity of the claimant’s injury.  The schedule below demonstrates that to 

date, claimants whose family members were killed or who themselves suffered grievous injuries 

have overwhelmingly voted to accept the Plan.  
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Injury Weight of Claim  
for Voting Purposes28 

Percentage  
Voting to Accept 

Meningitis, stroke, and/or infection 
(including vertebral osteomyelitis, 
discitis, sacroiliitis, phlegmon, 
abscess, and/or arachnoiditis), after 
exposure to a contaminated NECC 
product resulting in the death of the 
claimant whose estate or other 
representative is submitting a vote  

120 points 100.00% 

Meningitis, stroke, and/or infection 
(including vertebral osteomyelitis, 
discitis, sacroiliitis, phlegmon, 
abscess, and/or arachnoiditis), after 
exposure to a contaminated NECC 
product not resulting in the death of 
the claimant  

80 points 99.55% 

Symptoms of headache, word-finding 
difficulty, nausea/vomiting, fever, 
neck stiffness or pain, back pain, 
photophobia, lack of appetite, urine 
retention, slurred speech, limb 
weakness, numbness, and/or pain at 
injection site and a lumbar puncture, 
MRI, or CT guided biopsy after 
exposure to a contaminated NECC 

product. 

10 points 99.01% 

Exposure to a contaminated NECC 
product and other injury or loss 

2 points 99.55% 

No exposure to a contaminated 
NECC product but other loss (i.e., a 
spouse’s loss of consortium) 

1 point 99.05% 

Of the 3461 personal injury claimants in Class D, 2,591 cast timely ballots in favor of the Plan, 

and only 25 voted to reject it.  Moreover, another 74 tort claimants cast “defective ballots”, all in 

favor of the Plan, other than eight who abstained from voting. 

                                                 
28  For tabulation purposes, each point is worth $1. 
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197. Moreover, the Official Committee and the Plaintiffs’ Steering Committee  have 

each expressed their strong support for the Plan - indeed, the Official Committee is a co-

proponent of the Plan – and the Ballot Report demonstrates, as well, the tort claimants’ 

“overwhelming” support of the Plan.   

5. The Plan provides a mechanism for the payment of all, or 
substantially all, of the claims of the class or classes affected by the 
injunction 

198. The establishment of the Tort Trust, which will be funded by the net proceeds of 

the Trustee’s settlements with the Contributing Parties, also satisfies the fifth Master Mortgage 

Factor.  Courts analyzing this factor (whether a plan provides a mechanism for the payment of 

all, or substantially all, of the claims of the class or classes affected by the injunction) have not 

read that requirement to mean that claims of the affected class must be “paid in full” (a 

requirement very difficult to meet where, as here, the relevant claims are tort claims).  Rather, 

courts, including circuit courts, have held that releases are appropriate where there is a 

mechanism for payment of all the affected claims - for example, a trust or settlement fund, like 

the Tort Trust, into which the affected claims are channeled.  See, e.g., Nat’l Heritage Found., 

Inc. v. Highbourne Found., 2014 U.S. App. LEXIS 12144, at **15-16  

199. Based upon the foregoing, the Plan fully complies with the requirements of 

Bankruptcy Code Sections 1122 and 1123 and all other provisions of the Bankruptcy Code, and 

therefore satisfies the requirements of Section 1129(a)(1) of the Bankruptcy Code. 
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Certificate of Service 

I, Michael R. Lastowski, hereby certify that on May 13, 2015, I caused a copy of the 

foregoing Declaration of the Chapter 11 Trustee in Support of Confirmation of Second Amended 

Joint Chapter 11 Plan of New England Compounding Pharmacy, Inc., which was filed using this 

Court’s ECF system, to be served electronically upon those parties registered to receive ECF 

service.  

 

 

       /s/ Michael R. Lastowski   
       Michael R. Lastowski 
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